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Granting the usufruct of items as a loan

1. 1bn Taymiyyah permits the loans of usufruct e.g. you grants someone the right to
use a venue (home/flat) of a specific size (inclusive or exclusive of specific
amenities) so that he may grant you the right to use a another venue (home/flat) of
aspecific size (inclusive or exclusive of specific amenities).

Generaly in the case of the loans of usufruct, the nature of usage and associated
amenities are different so the parties may subsequently have contentions or may
not be satisfied with the nature of reciprocation. Perhaps afair monetary
evaluation of the usage provided would help determine the reciprocal value that
has to be provided.
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Loans of tangible items

1. Ibn Taymiyyah: Where an item loaned to a borrower is lent without the stipulation
of liability in the event of damage or loss, the borrower would not be liable for
any damage or loss (unless he was negligent).
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2. Theloan of food items

2.1 Ibn Taymiyya: According to the mazhab of Imam Ahmed, it is permitted to lend bread of
(specific natures and sizes) on the bases of an amount (of pieces loaned) (and not on the
basis of weight)
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2.2 According to Imam Malik loans are permitted in all things, watermelons, apples,
pomegranates, clothing, animals and all other things even (male slaves) except in regard to
female slaves.
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2.3 The Hanafi view
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3. According to Imam Malik when items are lent for afixed term, the lender cannot
demand it prior to expiry of theterm. (| am sure that there is an exception in the
case where the borrower iswilling to do so).
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4. The cost of returning loaned items is on the borrower.
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5. When an item is borrowed for a particular purpose, it would remain as a Wadi’ ah
(trust) in the possession of the borrower. Thus, he would no longer have the right
of usage and should neither retain it for more than a normal acceptable period.
However, if he usesit for something else or continues to retain it, he would be
liable for discharge of itsvalueif it was lost or damaged.
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6. When an itemis explicitly or implicitly borrowed for alimited period, it should be
returned immediately thereafter.
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7.1 The borrower must return the loaned item in person or through a person he trusts.
However, if he had returned the item through any other person besides the person
he trusts and the item was destroyed before delivery, he would be liable
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7.2 Returning the Ariyah through a family member
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7. When the lender directly or indirectly requests for the loaned item, the borrower is
obliged to immediately return it. If he defers or withholds its return without
justified reason, and the item is then damaged, he would be held liable.
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8. If necessary, the Musta’ir (borrower) can place the Aariyah (loaned item) in the
trust of athird party/person. If the item is then destroyed without any
transgression or negligence by such a person, the borrower would not be held
liable.
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9. When the item loaned is valuable e.g. precious stones, then it is essential that
these be returned to the actual lender.
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10. An Aariyah (loan of atangibleitem) islike rental, and its validity would terminate
by the death of the borrower or lender.
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11. Where a bequest has been made for an Aariyah (loan of atangible item), the
inheritors would not have the right to annul it.
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12. The borrower is not entitled to lend the borrowed item to a third party without the
consent of the lender.
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13. It is preferable but not essential to specify an exact period of loan since the
lending is not of a permanent nature.

It is neither important to provide details on what would be carried on an animal granted

as a loan.

[Note by Ahmed Fazel Ebrahim: This type of ruling was adopted for more primitive type

of situations where there was no expected damage or harm to the type of items or

animals given in loan.

The complexities involved in contemporary situations demand more detailed analysis of

issue e.g. If A was to borrow a vehicle from B, then the following requires to be known:

a

Would A be personally driving the vehicle or would he del egate another good
licensed driver who had not obtained his license through illicit means?

Does the driver have experience driving the type of vehicle loaned?

The vehicle runs on oil and petrol, so how much of fuel and/or oil would the
borrower be putting into the vehicle in relation to the kilometres to be covered.
People have urgent or regular needs to use their vehicles, so they need to know
when the vehicle would be returned.

They require to know where the vehicle would be driven to so have an idea of
expected return.

The borrower will be liable for any traffic violations e.g. speeding, parking in
the wrong place, any fines for not discharging metre charges for parking.

The borrower will not be liable when atraffic offence is recorded for
something like a“indicator lights that fail to function” or the absence of arear
view mirror.



h. Isthe vehicle insured?

i.  Would the borrower be held liable for any damages, accidents? If yes, would
the repairs have to be done by an authorized agent of the manufacturers of that
particular vehicle? In this case, if the lender specified that the borrower would
be liable for any accident or damage to the vehicle caused by the borrower,
then the borrower would be obliged to have the vehicle repaired to the original
status at the instance of taking the vehicle from the lender. However, the
borrower would not be liable for any accident or damage caused by athird
party.

j.  Thelender would have to accept a puncture to any of the tires since thiswould
be unintended. The same is the case if the windscreen gets shattered by any
unavoidable debris or stone. However, if the driver had shown negligence by
very closely driving behind atruck on agravel road which increased the risk
of windscreen damage, the driver would be held liable.

k. What would the nature of usage be since it is possible that overloading can
damage components or cause greater wear and tear e.g. on tyres?

[. Intheevent of abreakdown, would the borrower be responsible to return the
vehicle or would the lender be required to take responsibility for this? In this
case, | would view that, in the absence of negligence or deliberate damage, the
borrower would not be liable for the nature of the breakdown e.g. engine seize
but he would be liable to return the vehicle to the location of the lender or,
within reason, to alocation specified by the lender.

These are only few examples of the types of issues that would arise in the loan of
particular types of assets.]
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14. The borrower is obliged to return the item of loan. It isimpermissible to borrow
an item with an intention of usurpation.

Neither can the borrower hire-out or lease the item of loan to any other person.
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15. Issues where the borrower would be liable for the value of the loan.
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16. It is possible that the borrower changes his intent on the nature of usage.

A vehicle could have been borrowed to bring afridge from a supplier or aretail
store, but the borrower changed his opinion after getting there and, instead, bought
some other items or a stove and transported it home. So the usage of the vehicle
would be regarded as acceptable if the nature of the transported goods were
different from the original intent but were not of a nature to cause any harm to the
vehicle.
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