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Over centuries of human history, wealth has accumulated in varying degrees in the
hands of private individuals and, in some sense or economic terms, in nations. There
are those who have excessive levels of wealth and others who suffer the pangs of
absolutely poverty.

Peoples’ inability to fully share their wealth with those less fortunate, as well as their
rightful claims to enjoy their own wealth will never ever allow societies to be at a
monetary equilibrium.

Communism kills the inner spirit of man and has failed because humans question why
they should work harder to ultimately have equal economic status and amenities as
those who have worked less harder. I have not as yet located any Islamic text that
demands of those who affluent absolutely sacrifice their possessions so that society is,
economically, at an equilibrium.

There are those who can invest and seek returns either due to economic need or to
purely increase their capital base since future needs are unknown and future
investment prospects may require huge capital injections.

Human desires and wants are never easily controlled. There are always those who are
in need in society. Also, there are always those whose wants exceed their needs. Debt
must be for need fulfilment. Generally, economic indicators clearly show that debt is
not restricted any more to need fulfilment. It is extended for entertainment and
pleasure, unnecessary assets as well as with the intent to make further capital gains.

Families, brothers and friends may be willing to share their wealth through lending to
each other on a non-interest bearing basis. Others seek a return on loans through
interest.

In many cases, debts are not repaid due to unknown events and tragedies that follow
or due to human greed, deceit and usurpation. Debts can shatter even the bonds of
brotherhood or religion.

In extreme cases, people have killed as a revenge for unpaid debt or have destroyed
the properties of their debtors.

Islam exhorts towards the giving of loans through provision of rewards for those who
do so. It likewise, provides stern warnings against failure to discharge debt.

The taking of debt does help economic movement and growth but could also lead
natural and juristic persons to bankruptcy.

All banks live off debts taken by clients. The consumers’ need for products they do
not afford but which they project to discharge over time demands that they take credit



or even credit on an interest basis. Islam abhors interest and has prohibited engaging
in it.
The jurisprudence of loans and debt

“When you extend a loan, you should not stipulate any conditions besides the
discharge thereof.” This was the statement of Ibn Umar.
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However, it is also essential to stipulate the date of discharge. The absence of this
clause allows borrowers to over extend the period of discharge or to eventually deny
the debt.
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. Sometimes a debt is given to a resident from a foreign country e.g. I extend a loan of
R7000 South African rands to an American who is resident in South Africa. The
exchange rate at the instance of the transfer (Physical hand over) of the money to him
is $1-00 = R7-00. He, at his point, calculated that he would have to send a $1000 to
me.



The American decided to discharge his debt few months later after he returned home.
The exchange rate at the instance of discharge was $1-00 = R8-00. He will now have
to send me $875 US dollars. He has thus scored by $125.

I cannot now demand of him to pay a $1000 US$ claiming that my R7000 was worth
a thousand USS$ at the instance of providing the loan. This is since my loan was given
in South African rands and not in US Dollars.

If I intended to risk the return value of my loan to him of R7000 in dollar terms, I
should have exchanged the R7000-00 for dollars, and then grant him the $1000-00
and let him exchange it elsewhere if he wanted South African Rands. In this case, if
the American decides to pay back later at a moment when the exchange rates are $1-
00 = R8-00 (SA Rands), he would still have to give me $1000 US Dollars since that is
the amount I loaned him in that specific currency. If he sends this $1000 US Dollars
when the exchange rates are $1 = R8, I would receive R8000-00 in South Africa and
would thus have scored by a thousand rands.

However, if the rand appreciated in value compared to the dollar e.g. $1=R6, then |
would have to accept the loss of a thousand rands since I would only get back R6000-
00 for the $1000-00.

Note:

In the case where the rand exchange rate to the dollar drops to R6-00 = $1-00 from
the previous R7-00 to $1-00 it is stated that the rand has appreciated against the
dollar since you now pay R6000 to get 31000 as compared to the previous payment of
R7000 for getting $1000-00.

In the reverse case where the exchange rates becomes R8-00 to $1-00 from a previous
level of R7-00 to $1-00 it is stated that the rand has depreciated against the dollar
since you now pay R8000 to get $1000 instead of R7000 for getting 31000-00.

This is also the case when the transfers are concluded through banking institutions
that impose upon the recipient to receive the transferred amount in the currency of the
country to which the amount has been transferred.

To prevent a loss (in the example given), the American could be asked to hold
payment until exchange rates are again favourable or to transfer it to another country
whether the lender would receive a favourable exchange rate.

If South African banking regulations allowed receiving the $1000 from America
without imposition of an exchange in the local currency, the recipient in South Africa
would be able to either exchange it at a favourable or unfavourable present exchange
rate or risk his return value by withholding the dollars for an indefinite period.



Where a borrower discharges his debt to a person in a foreign country through
banking and financial institutions, he is charged commissions by the bank that sends
the money. Commissions are also charged upon the receiver by the bank that receives
the money. Thus, borrowers who transfer or discharge their debt in this format should
ensure that lenders does not eventually get less than what they loaned even if this be
by only few dollars or rands etc.

Depending on the currency denomination of a foreign debt, it could be discharged at
instances when the exchange rates are either favourable or unfavourable to the debtor.
The exchange rates do influence the amount of money (in a specified currency) that a
debtor owes to a creditor in another country. The creditor would be receiving the
same amount that he gave as a loan if the debtor has done his calculations correctly
and considered commissions and charges on both ends. There may be small +/-
differences unless there were drastic changes overnight in exchange rates.
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Case (translated):

I owe a man 100 Dinars (gold coins). I then offer to purchase the hundred for a 1000
dirhams (silver coins). He agrees. I then give him 900 dirhams and leave the location
of this agreement before I give him the remaining 100 dirhams. Imam Malik said:
This is not correct. The creditor will have to return the (900) dirhams. He will still be
owed the original 100 Dirhams). Imam Malik said: If the creditor took possession of
the entire 1000 dirhams, the contract would have been permitted. Likewise is the case
if I owe a man 1000 dirhams for goods bought by me on credit. I then sell him a gold
necklace etc but we separate before he takes possession of the necklace. Imam Malik
says that the creditor must return the necklace (if he had subsequently taken
possession of it) and take the (1000) dirhams that he is owed since the parties
separated before the necklace was taken into the possession of the creditor.



Note by Ahmed Fazel:

Thus, as an extrapolation, in the example where I owed a creditor $1000-00 and he
agreed to accept R7000-00 South African Rands in return but I only give him part of
the R7000-00 or nothing thereof at the instance of this agreement, the contract would
be rendered invalid. If the creditor had accepted, at the instance of this agreement, any
amount between R0-00 and R7000-00 from me, he would have to return it to me and I
would still be owing him the $1000 even if this be months or years later.
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3. Another Islamic method to protect a long term loan (e.g. 10 years) against the ravages
of inflation upon the fiat currency that is prevalent globally is to give the loan in gold
e.g. Mr H.J. wants to borrow R7000-00 from me. Instead of lending R7000-00 in
cash, I buy a 24 carat gold coin of that value and lend him that coin. He would have to
re-sell that coin to another person to acquire cash. Ten years later when the debt is
due, he will not be owing me R7000-00. Rather, he will owe me a gold coin of the
exact weight and carat that I loaned him. However, ten years later he might have to
pay R12000-00 to acquire the same coin that he borrowed from me.

4. In some cases, lenders may have to drive to the city centre or other place to receive
their money. Such costs must be borne by the borrowers. The analogy is similar to
case where a borrower hires a person to deliver the loan in cash to lender. The
borrower would not be allowed to deduct delivery costs from the amount of the loan.

It is not the lenders obligation to go to location of the borrower to get the return of the
loan. This obligation rests on the borrower. The issue may seem of negligible
importance but may result in losses for the lender if the parties are far apart and he
(the lender) is obliged to travel by his personal car or public transport to the borrower.
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The lender would not be liable for any losses incurred by the borrower in the process
of attempting to return or discharge the debt e.g. a borrower travels 150 km to the
lender without notification and agreement to meet, and eventually finds that the lender
has departed on a holiday or a some other trip.



The lender can, out of his own willingness, go to the borrower to receive discharge of
the loan.
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Costs incurred to retrieve debt

From: http://www.islam-ga.com/en/ref/106556

The debtor who is taking too long to repay should pay any costs incurred by the
lender in order to retrieve the loan

A person has borrowed an amount of money from me, and he does not want to pay
back. When he took the money he signed a blank cheque to me, and I’m going to
complain to the court, is it permissible for me to write down in the cheque a bigger
amount of money adding what I will pay my lawyer to get my money back?.

Praise be to Allaah.
Firstly:

If this person is in financial difficulty and is unable to pay the debt, then it is not
permissible for you to take the matter to court, rather you should be easy going with
him until Allaah makes him independent of means and able to pay, because Allaah
says (interpretation of the meaning):

“And if the debtor is in a hard time (has no money), then grant him time till it is easy
for him to repay”

[al-Bagarah 2:280]

al-Sa’di (may Allaah have mercy on him) said (p. 120):

“And if the debtor is in a hard time” i.e., he cannot afford to pay off the loan, “then
grant him time till it is easy for him to repay”. It is obligatory for him to wait and give
him time until he finds money with which to pay off the debt. End quote.

Shaykh Muhammad ibn ‘Uthaymeen (may Allaah have mercy on him) said:

One of the things that we learn from this verse is that it is obligatory to give the debtor
who is in difficulty time until things become easier for him, because Allaah says
(interpretation of the meaning): “then grant him time till it is easy for him to repay.”
So it is not permissible to demand repayment of the debt from him. End quote.
Tafseer Soorat al-Baqarah (3/391).

Secondly:

If this person is able to pay it off, but he is taking too long and is trying to avoid it, to

such an extent that you are forced to take him to court, then he should be made to pay

all the money that it is going to cost you to get your rights from him, whether that is

by hiring a lawyer or otherwise.

1- because he is the reason why this money is being spent, because of his delaying
and wrongdoing, so he is liable for it, just as if he had damaged or destroyed it.



2- Dbecause not making him liable for these expenses would encourage debtors to
delay payment, thus leading to a great deal of wrongdoing and causing the loss of
people’s wealth.

3- because that may lead to the loss of people’s rights and wealth, as the lender
would not take the matter to court, because it may cost more than the debt itself.

These expenses should be reasonable; so you should not exaggerate about them or
give the lawyer more than he deserves on the basis that someone else (the debtor) is
going to pay for it.

This was stated by the scholars:
Shaykh al-Islam Ibn Taymiyah (may Allaah have mercy on him) said:

If the one who owes the debt is able to pay it off, but he delays in giving it to the one
who is entitled to it, until the latter is forced to take the matter to court, then whatever
costs are incurred as the result of that are to be borne by the wrongdoer, so long as the
costs are reasonable. End quote from Majmoo’ al-Fataawa (30/24).

It says in Kashshaaf al-Qinaa’ (3/419):

If the debtor delays payment to the lender until he takes the matter to court, then
whatever expenses are incurred by the lender are to be paid by the debtor who delayed
payment, so long as the costs are reasonable, because he has caused these expenses
unlawfully. End quote.

It says in Sharh al-Muntaha (3/441):

Any expenses that are incurred by the lender because of him, i.e., because the debtor’s
delay forced the lender to take the matter to court, are to be borne by the one who
delayed payment, because he is the cause of these expenses being incurred. End
quote.

Islam Q&A

Balancing sympathy against stern measures for the purpose of public protection

Islam exhorts creditors to grant debtors respite in payment. However, failure to pay
for unjustified reasons is no excuse to face the law. Fraud is worse. It needs the full
arm of the law.

Islamic Banks sometimes also suffer losses relating to insolvency. Clients may cry for
respite but the Banks have an obligation to shareholders and investors. Sympathy in



the banking industry could lead to financial collapse. Thus limitations have to be put
into place regarding insolvent natural or juristic persons.

The idea of a pre-emptive measure of safe guarding available assets before total loss
through legal concepts like sequestration and liquidation is neither against Islamic
teachings.

The identification of similar and other legal concepts that exists in non-Islamic legal
systems may also have precedents in Islamic jurisprudence. This needs research into
the secondary sources of Islamic law.

5. Those who viewed a debt to be immediately due even though it was specified to a
deferred date and time.
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6. You would be rewarded by Allah if you happily accept, from the borrower, less
than the mount you loaned him. If the borrower happily grants you (without your
having demanded of him) more than you have loaned him, that would be a gesture
of appreciation where he thanks you and you would have a reward according to
the period of the loan (and possibly the value thereof).
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7. Lending twice is equivalent to giving that amount once in Sadaqah.
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8. a. Debts of the deceased are not forgiven.
b. Creditors could waive the loan.

c. Inheritor’s of the deceased would be obliged to discharge such debt from the
deceased’s estate prior to distribution to the inheritors that were surviving at
the instance of the death of the deceased.

d. Family members or friends are encouraged to discharge the debts of the
deceased if they have the means.

e. The Shariah inheritors or other family members cannot be coerced to
discharge any debts of a deceased who is bankrupt.

f. If the deceased was entitled to Zakah at the instance of death, other persons
may discharge such debts with their Zakah funds.
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9. Granting a debt implies that the loan is transferred to the borrower who gains
ownership with the provision that the amount of the debt would be returned to the
lender.
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10. It is essential that the loan granted is owned by the lender or that the lender has
been authorized to lend it (in the case where he administrates the finances of
others)
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11. Where a debt owed is due to a monetary loan taken from you, you could offset the
debt by accepting one or more items, from the debtor, to the total amount of the
loan. Also, this could be done during various stages. It is not necessary that this be
done at a single instance.
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12. Ibn Taymiyyah: Where the borrower becomes bankrupt, and the lender finds the
actual money he lent in his possession, he would have the right to take possession
of it without the borrower’s creditors having any right of recourse to him.
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13. The case where creditors find the actual goods sold to a defaulting or bankrupt
debtor
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Rights of creditors to assets in an insolvent estate
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In terms of Hanafi jurisprudence, all the creditors have a joint share in the assets of
the insolvent party.

This view is taken from the hadith
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However, where the later has purchased an item but has not paid for it and dies before
taking possession from the seller, the latter will be entitled to retain it, immaterial
whether or not the purchaser has already been declared insolvent by a judge, until it is
paid for from the estate of the deceased or until the judge orders that it be sold and
then paid for. (Radd-ul-Mubhtar — Kitab-ul-buytih).

The argument here is that since the deceased could have paid, he should not be denied
his right to gain possession of that which he purchased via a legal contract.

However, where the later has purchased an item but fails to pay for it before taking
possession from the seller, the latter will be entitled to retain it, immaterial whether or
not the purchaser has already been declared insolvent by a judge, until it is paid for.'

! Ahmed Fazel



In terms of Shafi® jurisprudence, any creditor who finds the exact articles that he/she
sold to the insolvent party in the assets of the latter can re-claim the same.

14. Tbn Taymiyyah (Imam Malik, and one narration from Imam Ahmed) A debt that
has become due and payable could be extended provided that this is without the
imposition of any interest.
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15. Ibn Taymiyyah: Where an item loaned to a borrower is lent without the stipulation
of liability in the event of damage or loss, the borrower would not be liable for
any damage or loss (unless he was negligent).
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16. Ibn Taymiyyah (Imam Malik, and one narration from Imam Ahmed) A debt that
has become due and payable could be extended provided that this is without the
imposition of any interest.
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17. Ibn Taymiyyah: Where a person has taken numerous loans from someone, and the
borrower has delegated/appointed the lender to record the loans, or if someone has
purchased something and makes the seller an agent to record the details (and
amount owed) either in memory or in written format, then such an entrusted
person’s statement (in regard to amounts paid or the balance due) should be
accepted.
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18. A loan could be granted to a person in a country foreign to the lender with the
condition that the borrower discharges it in the home country of the lender e.g.
You ran short of money during haj so you took a loan from a companion from
your home country with the intention to repay it to him at home after your return.
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19. If (translation to be completed)
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20. According to Imam Malik: If you borrowed Fulis (copper coins), which
subsequently lost tender value, you would not be obliged to repay except the same
type of fulis that you had borrowed even though these no longer remain legal
tender.

(Notes by Ahmed Fazel: Thus if you borrowed Zimbabwe dollars or Mozambican
Meticals which subsequently depreciated in value or totally lost tender status, you
would likewise not be obliged except to return the same to the lender. The same
applies to any other currency)
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21. According to Imam Malik: If I sold you sold an item on credit (in the currency
denomination of fults), and these lost the status of legal tender before you gained
possession of the debt owed to you, then you ought to be repaid in the type of
fuliis upon which the transaction was concluded, but if these lost legal tender
status, then too, the debtor would not be obliged to discharge anything other than
that.
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22. When the debtor or the creditor dies.
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23. Loans with any resulting benefits to the lender
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Discharging a debt in a way that is better than the original obligation

Abu Raafi states: "Rasulullah (S.A.W.) borrowed a young camel. He thereafter
received Sadaqa camels (i.e. those camels given by the people to discharge their
Sadaqga "Zakaah") so he ordered me to discharge to the person (creditor) his young
camel. I thus said (to him) 'I did not find among the camels except a choice camel
that is Rabaa'ie (i.e. which is in its seventh year)'. Rasulullah (S.A.W.) then stated:
'Give him that very one for surely the best of people are those who best fulfil their

"rn

obligations'.

[Refer to Abu Da'ud, hadith no. 3330, The Book of Sales in the 11th chapter i.e.
"Baab Fee Husniel Qadhaa']

Imam Nawawi states that it is permissible for the lender to take more (than his loan)
immaterial whether that is in the form of better quality or greater number (provided
that this is voluntarily provided by the borrower who has not been obligated to the
same by the creditor).

Imaam Maalik states that to return a debt (of articles loaned) with an increase in
number (by articles of a similar or other genus) is prohibited.

Other scholars refute Imaam Maalik's view by stating that the wording of the hadith
"Ahsanuhum Qadhaa'an" (i.e. He who is best in payment) is general and not specific
to quality despite the fact that the better discharge by Rasulullah (S.A.W.) in the
aforementioned hadith was by quality and not an increase in number.

The view of Imaam Maalik could also be refuted if precepts from the Sunnah are
furnished to express that an increase by number is also permitted.

Haafiz Munzari states: "The hadith has been quoted by Muslim, Tirmizi, Nasaa'ie and
ibn Maajah".

The hadith is therefore authentic and valid for inferential purposes.

All the above has been extracted from the commentary of Abu Da'ud entitled "Aunul
Ma'hbood" by Allamah Abu-tt-Tayyieb Muhammad Shamshul-Haqq Al-Aziem-
Aabaadi.



24. According to Imam Malik when items are lent for a fixed term, the lender cannot
demand it prior to expiry of the term. ( I am sure that there is an exception in the
case where the borrower is willing to do so).
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25. Taking loans from those whose earnings are unlawful
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26. Difference between interest bearing debt and Qard Hasan
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27. A debt that is verbally waived by the creditor’s expressing to the debtor that he
had waived the debt, would absolve the debtor even though the latter did not
verbally respond at the instance that the debt was waived.
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28. Waiving part of the debt in return for earlier payment.
Debt issues

It is permissible to waive part of a debt in return for bringing forward repayment.

| have a debt which is not due to be repaid yet, but the lender has asked me to
repay it ahead of time. | agreed, but on condition that he waive part of the debt. Is
ths permissible?.

Praise be to Allaah.

If the lender seeks discharge of debt due to him before due date or the debtor wants to
pay off the debt before it is due, it is permissible to waive part of the debt in return for
bringing forward the repayment.



This issue is referred to by the scholars as da’ wa ta’ajjal, i.e., waive part of the debt
and bring forward repayment.

The scholars differed as to whether this transaction is valid. Most of the scholars were
of the view that it is haraam, and they quoted as evidence the fact that this transaction
is akin to riba, concerning which there is consensus that it is haraam. Riba (interest,
usury) means paying extra on a debt in return for delaying payment. But in this case it
is the mirror image, i.e., reducing the debt in return for bringing forward repayment.

Al-Sarkhasi said in his book al-Mabsoot:

If a man owes something to another man, to be paid later, and it is the price of
something that has been bought, and he waives part of it in return for bringing the
payment forward, that is not good ... because this is the mirror image of
increasing the debt in return for delaying payment, which is riba. Do you not see
that in the case of a debt that is due, if they agree to increase the debt so that he
can pay it later, do you not agree that this is not permissible? By the same token,
with regard to the debt that is not yet due, waiving part of it in return for it being
paid sooner is the same.

Ibn Rushd al-Maaliki said in his book Bidaayah al-Mujtahid (2/144): The argument of
those who said that this is not permissible is that it is like paying extra if more time is
given, and there is consensus that that is haraam.

Others were of the view that it is permissible, such as ‘Abd-Allaah ibn ‘Abbaas and
Zayd ibn Thaabit (may Allaah be pleased with them). This is also one of the two
opinions of Imam al Shaafa’i and Imam Ahmad. This view was also favoured by
Shaykh al-Islam Ibn Taymiyah and his student Ibn al-Qayyim. It was also regarded
as permissible by Ibn ‘Aabideen among the Hanafi fuqaha’, as stated in his footnotes
on al-Durr al-Mukhtaar, 5/160

They quoted several things as evidence for its being permissible:

1 — The report narrated by al-Haakim and al-Tabaraani from Ibn ‘Abbaas, according
to which when the Prophet (peace and blessings of Allaah be upon him) was
commanded to expel Bani al-Nadeer, some of them came to him and said: “O Prophet
of Allaah, you have been commanded to expel us but some people owe us money
which is not due to be paid yet.” The Messenger of Allaah (peace and blessings of
Allaah be upon him) said: “Waive some of the debt so that they will pay you sooner.”

In Majma’ al-Zawaa’id it says that its isnaad includes Muslim ibn Khaalid al-Zinji,
who is da’eef (weak) but some regarded him as mawthooq (trustworthy).



Ibn al-Qayyim (may Allaah have mercy on him) said in Ahkaam Ahl al-Dhimmah
(1/396): Its isnaad is hasan and there is nothing wrong with it apart from Muslim ibn
Khaalid al-Zinji, whose hadeeth does not go below the level of hasan.

2 — The words of ‘Abd-Allaah ibn ‘Abbaas (may Allaah be pleased with him):
“Rather riba means delay payment for me and I shall increase the amount; it does not
mean bring forward the payment and I will waive some of the debt.”

3 — The fact that this transaction benefits both parties (the lender and the debtor); the
lender benefits from having the loan repaid sooner, and the debtor benefits from
having part of the debt waived.

They responded to the evidence of those who regard it as haraam by stating that
comparing this transaction to riba is not correct, because it is the opposite of riba. In
the case of riba, the debt is increased in return for delaying repayment, but in this case
the debt and the time are both reduced. So how can something be compared to its
opposite? This is what is meant by the words of Ibn ‘Abbaas quoted above.

Ibn al-Qayyim (may Allaah have mercy on him) said:

This is the opposite of riba, for riba means increasing the time allowed and the
amount owed, which is harmful to the debtor. But what we are talking about means
that the debtor pays off his debt and the lender benefits by receiving repayment
sooner. So both parties benefit without either being harmed, unlike the case of riba on
which there is consensus, because in that case the harm is done to the debtor, and all
the benefit goes to the lender. This is the opposite of riba.

The Standing Committee was asked about this matter and said:

This is an issue concerning which there is a difference of opinion among the scholars.
The correct scholarly view is that it is permissible to waive debts and bring forward
repayment. This was narrated from Imam Ahmad and was the view favoured by
Shaykh Ibn Taymiyah and Shaykh Ibn al-Qayyim. It was attributed to Ibn ‘Abbaas
(may Allaah be pleased with him).

Fataawa al-Lajnah, 13/168

A statement issued by the Figh Council says:

Waiving part of a debt in order to bring forward repayment, whether that is at the
request of the lender or the debtor, is permissible according to sharee’ah, and it

is not the kind of riba that is haraam.

And Allaah knows best.



Islam Q&A

Some questioner

I would like to have clarification on two issues regarding a creditor waiving part of a

debt in order to receive early payment as was done by The Prophet pbuh when dealing
with the Banu Nadhir

Firstly, can this be applied to current transactions where in the creditor offers the
debtor a settlement discount for early payment . If this is done continuously, is it
valid or will it be regarded as offering a benefit in lieu of time, considering that
time is a commodity that cannot be bought or sold?

Secondly , in today’s financial world , it is common practice for suppliers to quote
customers a price with the option of a settlement discount if the account is settled
within a certain period . However neither the supplier or the customer is certain
whether the full price will be paid or the discounted price. Does this nullify the
transaction due to uncertainty?

If this falls under the category of an ambiguous transaction, is there a manner in
which such a transaction can be acceptably completed?

Jazakallah

29.

30.
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Using Kafalah (Surety) against the possibility of liquidation

Through stipulation that the buyer (who buys on credit) or borrower provides a
kafil (surety), the seller who sells on credit or lender is protected to a larger degree
since he could always claim from the surety in the event of default.

There is no absolute elimination of risk since the surety could likewise be
liquidated or be, in reality, financially in capable.

Utilizing Wagqf as a means for discharging debt

Another striking element of the Islamic charitable entity like the “Waqf” (Islamic
Trust), which could be used to various objectives is the fact that a waqf could also
be established to serve people in debt.

Insurance contracts which aim at asset protection in cases of insolvency or
financial inability
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Many insurance policies would pay balances due on a motor vehicle or other
assets in the even of specified personal risks e.g. loss of health and inability to
work or specific accidents and death.

True Islamic insurance or takaful models require to be designed as alternatives in
this case.

Zakah and Insolvency

Islam advocates the conferring of Zakaah (the obligatory 2,5 % annual duty upon
Muslims which must be discharged to the poor) from assets. Although diversity
exists regarding the asset evaluation for Zakaah purposes, the Quranic view
relating to giving Zakaah to those in debt is unanimously accepted. Thus, the
treasury of an Islamic State or its division could discharge the debts of those
insolvent. All Muslims or Islamic organizations which disburse Zakaah could do
the same. This would, of course, demand their discretion so that both insolvency
and being indebted are not abused as routes of acquiring Zakaah and gaining
capital.

Legal adjudication

There are Muslims who have acted fraudulently but were acquitted by secular
courts. There have been those who, in the case of fraud, compromised to pay a
percentage of every unit of the amount (of the specific currency) owed. In Islamic
terms, the latter cases do not find acceptance. Such persons will remain eternally
liable to their creditors or juristic persons. The money that they have fraudulently
earned is considered as Haraam (impermissible). Any worship executed with such
income is unacceptable before Allah and severe punishments await such a person
in the afterlife.

Where any Muslim person or a sole-proprietorship is legitimately and legally
declared insolvent by a Muslim or non-Muslim court, then also the individual
would not be absolved of his debts unless his creditors (Muslim and non-Muslim)
have absolved him.

Some scholars of Islamic law bring the dual Islamic legal status into play — the
one is termed as “divinely known related legal status - Diyaanatan” and the other
is classified as “the apparent earthly judicial legal status - Qadha’an”. This is
essential in order to appeal to the human consciousness and inner justice which, if
ignored, would allow them to continue destroying the rights and hard earned
wealth of others. Thus, a person maybe judicially declared insolvent because of
facts and situations externally visible to the justice system, but would remain
liable to his creditors for reasons known to his own inner consciousness or due to
an absence of absolution by Allah since his creditors have not pardoned him or
relinquished their monetary rights over him, or because he himself knows that
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even though creditors have absolved him, he has fraudulently concealed his assets
from them.

The same principle applies in an Islamic partnership.

In the case of the liquidation and sequestration of limited liability companies,
other companies are compelled by virtue of dealing with such companies on the
basis of limited liability, to relinquish their monetary claims, or percentages or
fractions thereof.

Often, the extent of the limit of the companies liability is not disclosed to
creditors, or if the done, the total present liabilities of the business are not
disclosed due to which creditors could jeopardise their financial claims. It is
essential for Muslims to be honest.

Fraudulent operations are often concealed and disguised due to which the
company may not be liable to its creditors after being declared insolvent in court.
However, on the basis of the Divinely related legal status, Islam appeals to the
consciousness of the mind that such fraud will not escape the eyes of Allah, and
that Allah will execute justice, even if this happens to be in the Hereafter.

Though, a non-Muslim creditors would be dissatisfied, in their terms, with a
Divine judgement which they would reject as impossible or be sceptical about, the
Muslim is warned of the reality of that judgement. In fact, Allah can, and often
does, meet out punishment to criminals in this very world in ways and means
beyond our understanding.

Estate distribution

A person could die leaving debt or be debt-free at the instance of death. An
insolvent deceased or a deceased who has left a considerable estate but was
indebted to another or others is not regarded to have left life on earth free. Islam
views this matter very seriously.

As a preventative measure against unnecessary debts or to highlight the severity of
debt, it also instated that the Estates of Muslims be distributed to the lawful
Islamic heirs only after discharge of the primary expenses that are directly related
to the grave, burial and shrouding, and the discharge of debts.

Fatawa

Fatwa One



Question

Brother A wants to go to country XMG to research certain business commodities and
subsequently conduct transactions, as an agent, for brothers B & Company. The latter
would then provide him a commission. However brother A does not have the financial
capacity to go to Europe and, likewise, would need finance for living, travel and
research expenses. Brother A approaches brother C for R100, 000-00 and promises to
give brother C a percentage or fixed amount of return on the R100, 000-00. Is this
acceptable in the Sharia’h?

Bismillah

The R100, 000-00 will be used by brother A to enable him to acquire expertise and to
serve his financial needs. The loan will not be used as a partnership of brother C into
the business activities of brothers B & Company. Nor can it be considered as a
partnership into the agency or service activities of brother A.

Thus brother A can only acquire this amount from brother C as a re-payable loan.
Brother C cannot demand any extra profit on the loan as that will be interest.

Brother A will be fully obligated to repay the loan even in the event that he is
unsuccessful in his ventures. Brother A can, from his absolute discretion and without
any obligation or prior promise, confer brother C with a voluntary compensation of
any amount from his earnings, as an agent, in the event that his ventures are
successful. However, brother C must not anticipate this.

...and Allah knows best.
Ustadh, Ahmed Fazel Ebrahim — Sunday, 22 April 2001
83 College Street, Mayfair, South Africa

Fatwa 2

Muslim1 made a loan (in contemporary fiat currency) to Muslim2 many years ago. No
written contract was drafted. They had a verbal agreement expressing that the loan be
repaid in a few months.

Seven years have since passed. Muslim2 now feels that he would like to repay the loan.
Can Muslim1 claim any losses on the original loan due to inflationary reasons?

Muslim1 cannot demand any further amount beyond the initial and exact amount granted in
loan (in the currency the loan was given or, if another currency is used to repay the (total)
loan, then the amount of such currency, at the date and instance of discharge, must be
equivalent to the accumulated or total loan amount taken of the other currency).



Other details for sorting
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Other chapters of figh to study in this regard

1. Kitaab-ul-Araya -4 le



