SH 1003 – Rahn
	Definition
	literally means constancy, or holding and binding

The Shafi’is - a non-fungible property which is used as insurance against a fungible debt, whereby the debt may

be extracted from the held property if it is not repaid

The Malikis - the act of taking a valued property from its owner, as a means of insuring a loan that has matured or is about to mature.”



	Discussion on definition of Shafies

	The explicit requirement of “non-fungible” as the pawned object implies that the usufruct may not be used as the object of rahn


	Discussion on definition of Malikis


	· Allows non-fungible properties such as real estate, animals, commodities, as well as usufruct, 

· “the act of taking” which does not necessarily imply actual delivery of the pawned object -  do not require physical 
    delivery to conclude the contract of rahn


	Legality
	Al-Quran

“If you are on a journey and cannot find a scribe, then use the receipt of pawned objects” (2:283)
As-Sunnah

“The Prophet (pbuh) bought some food from a Jew, and he pawned his iron shield to him”.

	
	

	Nature Of Rahn Contract
	· The contract of rahn is a voluntary charitable contract (tabarru’).
· not considered totally binding until the object of contract is delivered. (gifts (hibah), simple loans (ariyah), deposits (wadiah), and loans (qard hasan).

 

	Forms Of Al-Rahn
	· Rahn Originating from Debt-generating  Contract
· Rahn Originating after Establishment of Debt

· Rahn Originating Prior to Establishment of Debt (according to the Malikis and Hanafis)



	PILLARS & CONDITIONS OF RAHN 
(1) Contracting Party
	Hanafis and Malikis - similar to that of the requirement for eligibility for sales
Shafi’is and Hanbalis -  the eligibility conditions for pawning are the same as those for trading or making charitable

contributions



	(2) Conditions of Contract Expression

(Sighah)
	formed by offer and acceptance (ijab and qabul).
VALID

conditions that are implied by the nature of pawning contract such as giving priority to the pawn broker over the other

creditors in collecting his debt from the pawned object

VOID

a condition that imposes a ceiling on the price at which the pawned item may be sold
FASID

a contract stipulating that the pawned animal should not be fed certain animal feed

	(3) Conditions of Pawned Object (Mal

Marhun)


	Muslim jurists have agreed that the pawned object must satisfy the conditions as required for the object of sale.

Being valued property

Being known

Being able to be delivered

Being in the nature that the creditor is able to receive it

Being in ownership and possession of the debtor

Being attached to a non-pawned item

Being separate from other properties

Being distinguished from other properties

	Conditions of Underlying Debt (Marhun

Bih)


	A. The debt and/or liability must be binding as a liability on the debtor.

B. The debt must be an established debt.

C. The debt must be matured or about to be matured.

D. The underlying debt must be in the nature that it is possible for the creditor to extract payment for his debt.

E. The underlying debt or liability must be known to all parties.

EXCEPTIONAL

When the object of sale is held in possession of a trust, such as a deposit, a lent object, a leased object, or the capital of a

partnership. These objects cannot be used as an underlying liability to a rahn contract

When the underlying debt or liability is not established, matured, and binding at the time of contract, rahn is not effective

Rahn is also not relevant when the underlying debt or liability is an object of sale which is subject to a third party’s right

	Conditions of
Underlying Debt-

Shafi’is and Hanbalis:


	The liability must be an established and matured fungible debt, e.g. loan to be repaid; the value (compensation) of the damaged object; and the work to be performed in a hiring contract. 

The debt must be matured or about to be matured - permissible to pawn the liability for the price in a binding

sale contract, or during the option period. 

The debt must be known in amount and characteristics

	The Conditions of the Malikis


	all fungible binding liabilities are eligible to be used as a basis for rahn except for two: Price of salam & Currency exchange contract

Generally - the underlying debt and/or liability must fulfil the conditions of fungibility, establishment (as

liability), and bindingness (or about to become binding).

	Procedures in the

case of failure of the debtor to pay his debt 
	If the pawned object is of the same genus as the underlying debt/liability, the creditor may extract his credit from the pawned object.
If the underlying liability is monetary, and the pawned object is a non-fungible property of a different genus, then the pawned object may be sold, and the debt may be repaid from the proceeds of the sale price.

If the underlying debt is commodities (not monetary), e.g. wheat, while the pawned object is another commodity of different genus, then repayment may be effected through exchange of these two counter values.

	Receipt of the Pawned Object (Qabd al-

Marhun)

	All Muslim jurists agree that receipt is a condition in rahn, Three other conditions for the validity of receipts:

A. Permission of the debtor is required for the validity of receipt.

B. Both parties to the contract of rahn must be eligible (full legal capacity) at the commencement of delivery and receipt of the pawned object.

C. The receipt of pawned objects must be permanent and final, until the debt is repaid or it is used to extract repayment of the debt. 



	Roles of Trustee

	must protect the pawned object 

must keep the pawned object in his possession,

x entitled to benefit from the pawned object - x transact with it through leasing, simple lending or pawning.

The trustee who is stipulated to sell the pawned object may not resign without the creditor’s consent. 

	LEGAL EFFECTS OF RAHN


	if concluded, is binding upon the debtor, but not upon the creditor. 
Prior to delivery and receipt, the debtor has the option of either to void the contract or to complete it.

	TERMINATION OF RAHN


	A. when the creditor returns the pawned object to the debtor.

B. If the underlying debt is fully repaid.

C. If the judge orders the debtor to sell the property, or sells it if the debtor refuses to, then the creditor should be repaid, and thus, the contract will be dissolved.

D. If the debtor is released of the underlying debt, either by way of waiver (ibra’) or by transferring his liability to another creditor (hawalah), then the contract of rahn is terminated.

E. When the creditor withdraws from the contract. 

F. If either the debtor or creditor dies or the debtor is declared a bankrupt prior to receipt of the pawned property.

G. If the pawned property perishes or is destroyed. 

H. If either the debtor or creditor gives the property as a gift, or sells it to a third party, with the permission of the other.

	THE APPLICATION OF RAHN


	contract involving a credit transaction – deferred sale, loan etc.

	Rahn Vs Kafalah
	Kafalah - guaranty contract insures a debt through the liability of a creditworthy individual (the guarantor), 
Rahn -  ensures debt payment through the holding of valuable property for the purpose of foreclosure to make good

the outstanding debt payment

	Multiple 

Pawning Subjects &
Multiple Pawn Brokers

	Multiple Pawning Subjects
A single pawned object is used to insure a number of debts owed to the creditor - valid pawning for the entire debt

Multiple Pawn Brokers
pawned objects are held in the hand of more than one creditor (pawn brokers), the entire pawned object

is considered to be held by each of them in lieu of his debt



	Summary of Issues
	A. Association of Underlying Debt with Pawned Object

Underlying debts  -  associated with the entire pawned. If part of the debt is dropped by repayment or release, the rest of the debt must continue to be associated with the entire pawned object.
B. Right of Creditor to Keep Pawned Object

this right is established to secure his right or to urge the debtor to pay his debt, or whenever necessary, to sell it to collect

his money.

C. Obligation of Creditor to Safeguard Pawned Object

he must protect the pawned object - creditor holds the pawned object as a trust on behalf of the debtor who is the owner of the property

D. Obligation to Pay Expenses Associated with Pawned Object

All jurists agreed that the owner (debtor) is responsible for its expenses. This is based on the Hadith: “a pawned object does

not become the property of the creditor, and the pawning debtor retains rights for its output and obligations for its expenses.”

E. Forbidding Pawning Debtor to Deal in Pawned Object

the creditor has the right to withhold the property as an insurance against the underlying debt, until it is repaid. 
The debtor is thus not allowed to deal (such as selling, leasing, etc) in the pawned property without the creditor’s consent.

F. Forbidding Creditor to Use Pawned Object

The debtor maintains his right of ownership of the pawned object. 
Creditor is not permitted to utilise the pawned object without the owner/debtor’s consent.

G. Guarantee of Pawned Object

The creditor’s possession of the pawned property is considered as a trust and guarantee for the repayment of the underlying debt.

the creditor guarantees the value of the pawned object as equivalent to the underlying debt.

H. Selling Pawned Object, or Demanding that Creditor Sells to Repay Underlying Debt

normal circumstances, the pawned property should be sold by the debtor, since the debtor continues to be its owner. 
 X voluntarily or fails to pay due to financial difficulties or other reasons, then the judge may force him to sell

the pawned property to repay his debt.

I. Priority to Creditor in Possession of Pawned Object in Repayment over Other Creditors

The creditor has a priority claim on the price of the property pawned to him over other creditors of the debtor. Thus, if the

debtor’s property is insufficient to repay all his debts, or if his estate is put under legal control (for instance due to bankruptcy),

then the creditor has the first right to collect his dues from the value of the pawned property.

J. Obligation to Return Pawned Object on Repayment of Debt

The creditor has a right to withhold the pawned object as an incentive for the debtor to repay his debt. The creditor also holds

the right to demand payment of the underlying debt when it matures, while continuing to hold the pawned property. However,

when the debt is repaid, the pawning is terminated. 


