	Tawarruq

	Definition
	From the root word wariq meaning silver or minted. Has been used to mean ‘seeking silver’ in the same way as ta’llum or seeking knowledge. Today it can be said it is the means of seeking money in any form to attain required levels of liquidity. First referred to by the students of Ahmad Ibn Hanbal where many contracts were utilized to obtain cash.

Islamic Fiqh Academy defines it as ‘the purchase of a commodity that is in the ownership and possession of the seller against a deferred price, and its subsequent sale by the purchaser to a party other than the seller on cash, for the purpose of obtaining cash’.

	3 forms described by jurists
	a) A person who needs cash buys a commodity on credit and sells it to another for cash, without any party being aware of his intention/need
b) A person needs a loan so a trader sells a commodity on credit at cash price. The person then sells the commodity at whatever price he can achieve
These 2 are agreed by all scholars
c) Similar to b) but the seller charges a higher price than the market value
Has a difference of opinions

	Legality
	Overwhelming majority of Hanafi, Shafi’e Hanbali & many contemporary scholars have considered this concept permissible (e.g. of SBs KFH & al Rahji)
Maliki say practice c) is offensive if it is done with a person who usually takes riba or is involved in ‘inah

Ibn Taymiyyah & Ibn Qayyim have strongly disapproved it and put it in the same category as ‘inah´(hilah)

Some contemporary scholars limit the prohibition to more modern practices and not the classical concept. Specifically tawarruq munazzam (organized tawarruq) e.g. Islamic Fiqh Academy

	Arguments in favour
	Mostly based on the verse permitting trade and forbidding usury. Arabic terminology indicates permissibility of all types of trade and sales (scholars of usul fiqh). Also because there is no specific verse in the Qur’an nor any hadith which makes it impermissible

There is a hadith narrated by Abu Sa’id al Khudri (ra) of the different quality of dates traded. The man from Khaybar used to trade one measure of good dates for two measure of ordinary dates and then for three measures. The Prophet (pbuh) forbade this and then directed him to use silver in exchange.

This shows that riba is prohibited overtly and covertly and also that the rules attaining to a contract of sale apply

	Arguments Against
	Scholars who disapprove say that the intention of the person is to procure money which is tantamount to the sale of money against a different amount of money (riba)

Ibn Abbas when questioned about it said ‘it is money against money, with a piece of silk cloth pushed in between’ (hilah)

Many scholars have tried to associate tawarruq with other forbidden activities such as a person under duress (Ibn Qayyim). Ibn Taymiyyah regarded that the shari’ah would not allow a greater harm than a lessor one (riba)

	Considerations
	Duress exists in two cases
1. One who has to carry out a contract due a threat
2. One is compelled to sell his own property to remove a debt or obtaining money for imminent needs
Both are not there in the case of tawarruq

When it comes to intention then only the one who intends something wrong would be judge blameworthy. But the intention of attaining money is not actually unlawful, especially due to the liquidity need. E.g. assets are often bought for the inherent benefit/value. Traders usually buy and sell at a higher price to earn profit so why not sell for a lower price to attain liquidity.
Tawarruq cannot be deemed to have a definite well perceived danger of leading to a prohibited action (Sadd al zarai’).
Consider maslahah in current times – better than riba 

	Conditions
	For the permissibility of tawarruq, if deemed to be for necessity, a person embarking on it should also have a case of genuine necessity and some even say if there is no other method available

Item is in existence at the time of sale and the seller must have ownership
Actual transfer of ownership so that the one who requires liquidity has the right to sell also
Sale to a different entity than the originator

	Organized or regulated Tawarruq
	Practice today can be for a bank to simply sign pieces of paper and collect the cash. Could be close to riba or still considered trading activity?

Example of general practice,
· Bank purchases a commodity from an international market in cash
· Bank sells the commodity to the client on a murabahah basis
· Bank undertakes to sell the commodity on behalf of the client to a third party
· Proceeds are forwarded to the client who will repay with profit in deferment
· Brokers are also usually involved to purchase the commodity (brokerage fees)

Each bank can practice this differently than one another

	Points to note
	Each client has the freedom to choose the bank as the agent or undertake the selling himself
Agency fee cannot be based on a percentage relative to the facility but rather the price of similar activity
Some argue that the bank cannot make advances to the customer until the proceeds of the sale have been acquired
Promise is a critical part of tawarruq similar to murabahah. Al Rajhi Bank maintains stocks of regular items such as cars to eliminate this controversial issue

	Differences between Fiqhi Tawarruq and Regulated Tawarruq (Simple vs Organized)
	Regulated Tawarruq
	Fiqhi Tawarruq

	
	Four Parties (normally)
	Three Parties

	
	Involves Unilateral Promise
	No Promise

	
	Additional Purchase before 2 main sales
	Just 2 Sales

	
	Involves Master Agreement
	No Such Agreement

	
	Bank will become an agent
	Client will sell on his own

	
	Transfer of ownership is limited to signing contracts of sale thus transfer of possession is only held to materialize constructively
	Seems to have envisaged just the two sales and so complete transfer of possession

	Arguments in Favour
	As long as all the elements of organized tawarruq are valid then the whole thing is permissible
Unilateral promise as discussed in murabahah (e.g. Islamic Fiqh Academy)
The organizing element is done to make it a quick transaction and to smoothen the process – is not something that can invalidate the transaction

	Arguments Against
	It is argued that the organized tawarruq cannot be categorized under any of the 3 forms discussed in fiqhi tawarruq – even though it seems c) is similar, the agent will sell the commodity at a lower price whereas the fiqhi tawarruq the client himself will sell it for whatever price he can – can be categorized under Inah? Bank has control over the whole process
If there is a promise between both parties then Imam Shafi’e states the transaction is invalid
All the client has to do is state how much cash he needs
The intention of the client is outwardly expressed and there is direct correlation between the two contracts – therefore Imam Shafi’e conditions for a valid Inah have not been met
Majority of jurists say the prohibition of Inah is because facilitating cash for a higher amount of debt – is explicitly found in regulated tawarruq, especially the documentation
Because the intention is outwardly expressed it can be judged according to Imam Shafi’e as it is evident in all the documentation so,
Since the intention of the bank is to provide cash for the increased amount of debt and the intention of the client is to attain cash for providing higher amount of debt then the issue of hilah is evident. This is reinforced as both bank and clients have no real interest in the commodities being traded

	Application
	Example of Personal Financing-i,
Includes a binding promise, three sale contracts and at least one agency contract




