SH 1003 – Topic 1 – Sale in Islamic Transactions

	Attributes of Mal 
(Property)
	1. it must have some value 

2. it must be a thing the benefit of which is permitted; and

3. it must be possessed

Shafi’i defined property as “Anything which it is permitted under the Shari’ah  to benefit, either corporeally or usufruct


	Classification Of Property

	1. Measurable and non-measurable

2. Fungible and infungible.

3. Tangible and intangible property (al-’ayan wa al-manafi’).

4. Movable and immovable (al-manqulat wa ghayr al manqulat).

5. Mal-Mutaqawim and Mal-ghair-Mutaqawim


	Milkiyyah

(Ownership)
	A legal interest vested in a thing itself or in its usufruct, giving its beneficiary the right of profit from it or receive compensation for it according to the attribution which he possesses


	How Ownership is Acquired

	1. transfer of  property from one owner to another by such means as sale or gift. 

2. succession, such as inheritance.  

3. occupying or coming into possession of a permissible thing which has no owner


	Haq (Right)
	Exclusive power over something, or a demand addressed to another party which the shari’ah has validated in order to realise a certain benefit


	Contract
	The obligation and engagement of two contracting parties with reference to a particular matter.


	Pillars of Contract
	Sighah (contractual expression. Comprise an offer & acceptance

Contracting parties

Subject matter



	CONDITIONS OF THE RUKUN

‘AQD (IJAB/QABUL)


	1. clear and understandable
2. Ijab (acceptance) must be consistent with Qabul (offer)
3. Continuity - took place at a Majlis (same session)

Offer and acceptance may take place by word, act, gesture and writing (correspondence)



	Contracting parties


	Possess full legal capacity – sane (aqil), major (baligh) and prudent (rush)



	Subject matter
	The object must be capable of delivery.

The object must be specific and sufficiently known to the contracting parties

The object must be in existence.

The object must be permissible in Islamic Law

	PROHIBITED ELEMENTS IN CONTRACTS


	1. Duress( ikrah) 

2. Mistake (ghalat/khata’): as to parties, subject-matters

3. Inequality (ghubn): serious and non-serious ghubn

4. Deception (taghrir): verbal and non-verbal deception

5. Illegal goods/assets

6. Illegal motives/purposes



	Classification based on the exchanges items 
	1. The sale of good for good.  It is exchanging a commodity for another.  It is called barter sale.- Bay muqayadah
2. The sale of goods for money.  It is exchanging a commodity for money.  It is called “absolute sale” (bay mutlaq)  it can be:

· for immediate cash then it is a spot sale

· for a deferred price then it is sale on credit

3. The sale of price for price.  It is exchanged of money for money.   It is called “Sarf”  or “exchange”.



	Islamic contracts from binding effect perspective
	1. Sahih (valid contract) and the fulfillment of pillars and conditions of validity

2. Batil (void contract)  and non-fulfillment of pillars and major conditions of validity

3. Fasid (defective contract): the Hanafi theory of pillars of aqad being only offer and acceptance



	Islamic contracts from desired objective perspective
	1. Uqud al-Tamlikaat: to grant ownership and right

2. Uqud al-Isqataat: to waive right or claim

3. Uqud al-Itlaqaat: to widen limitation put by contracts/conditions

4. Uqud al-Taqyidaat: to limit freedom granted by contracts and conditions

5. Uqud al-Sharikah: to share ownership and profit

6. Uqud al-Tawthiqaat: to provide security/collateral

7. Uqud al-Ishtihfazat: to provide for safe-keeping


	Islamic contract from construction of the sighah perspective


	1. Uqud munjazah: contracts whose effects can be enforced immediately after the formation

2. Uqud mudafah: contracts whose effects are suspended to future time/events

3. Uqud muállaq: contracts whose effects depend on fulfillment or occurance of certain conditions

	Classification based on whether the contract are named or not

	1. ‘Uqud al-musamma: contracts whose names are known from earliest period of Islamic law

2. ‘Uqud ghayr al-musamma: new contracts that do not come within the ambit of the named contracts

	Classification based on 

Deferment of payment  or subject matter
	1. Normal sale

2. BBA
3. Bay salam

	Classification based on disclosure of cost price and profit/loss
	1. Normal sale (bay musawamah)

2. Fiduciary sale – murabahah, tawliyah, wadhiah



	Sale-Based Principles
	Legal and illegal sales

Al-Musawamah, al-amanah, al-murabahah,al-tawliyyah

Al-naqd, bi-thaman ajil/biltaqsit

Al-salam, Al-Istisna’

Bai al-dayn, bai al-wafa’, al-tawarruk, bai al-inah

	Profit-Sharing Principles

	· Sharikat al-amwal/al-milk: partnership based on joint-ownership@musha’

· Sharikat al-uqud: partnership based on contract

· Al-Mudharabah: capital + management/labour

· Al-Musharakah: capital/mgt + capital mgt


-Inan: partners are agents


-Mufawadhah: partners are agents and guarantors


-wujuh: credit reputation and assumption of financial liability for credit obligation



	Lease-Based Principles

	1. Ijarah



	Fee-Based Principles

	2. Wakalah
3. Kafalah



	BENEVOLENT CONTRATS


	1. Qard Hassan

	SUPPORTING CONTRACTS


	1. Rahn

2. Wakalah

3. Kafalah

4. Hiwalah

5. Wadiah



