	Kafalah

	Definition
	Literal: responsibility, amenability or suretyship. (3:37) “So her Lord accepted her with a good acceptance and made her grow up a good growing, and gave her into the charge of Zakariya...”, term used is kaffalaha.
Also means adding, joining or merging. 

Legally: conjoining of guarantor’s dhimma (faculty by which a person bears liabilities) to that of the guaranteed in a way that the debt or other responsibility of the original bearer is established as a joint liability of the two of them.
Ibn Qudhamah- conjoining of the guarantor’s liability to the liability of the debtor resulting in both of them being liable to the liability.
Three words used interchangeably – himalah, za’amah, kafalah.
Al-Mawradi gave more accurate definition- kafalah for individuals, himalah for blood-money, za’amah for substantial financial sums.

It should be stressed that unlike hiwalah (transfer of debt), kafalah would not release the principal debtpr from the debt as kafalah is only an additional obligation of the guarantor to the existing obligation of the principal debtor.

	Legality
	Qur’an:
“They said: We miss the king's drinking cup, and he who shall bring it shall have a camel-load and I am responsible for it.’ [Yusuf(12):72]
Ibn Abbas (ra) and Imam Razi interpreted the word za’im to mean kafi.

Sunnah:
Salamah bin al Akwa’ RA reports,
‘We were seated with the Prophet SAWS when a funeral was brought and the people requested him to pray over it. He asked, "Does the deceased have any outstanding debts?" They replied, "No." He asked, "Has he left any wealth?" They replied, "No." The Prophet SAWS offered the funeral prayer over the deceased. Then another funeral was brought. They requested, "Oh Prophet of Allah pray over it." He asked, "Does he have any outstanding debts?" They replied, "Yes." He asked, "Has he left any wealth?" They replied, "Three dinars." The Prophet SAWS then offered the funeral prayer over the deceased.
Then a third funeral was brought and they said, "Pray over it." He asked, "Does the deceased have any outstanding debts?" They replied, "Three dinars." He said, "Pray over your companion." Abu Qatadah RA said, "Pray over him Oh Prophet of Allah and I shall bear the burden of his debt." The Prophet SAWS then offered the funeral prayer over him.’ (Bukhari)

In another narration, the prophet was reported to have said “The guarantor (al-za’im) is responsible” [sorry, couldn’t get the hadith reference]

Ijma in kafalah due to its essentiality.


	Elements of Kafalah
	a. Makful ‘anhu (principal debtor or obligor or guaranteed)
b. Kafil (surety or guarantor)
c. Makful lahu (creditor or obligee) 
d. Makful bihi (object of guarantee)
e. Sigah (expression)

	Conditions of Kafalah
	1. Conditions of the guaranteed
Jurists differed as to conditions of the guaranteed.
Abu Hanifa (rahimahullah) – the debtor must be able to deliver the debt that has been guaranteed either directly or through an agent.  Usmani attempts in explaining the stand of Imam Abu Hanifa- if the kafala is to secure the creditor’s right, then such kafalah is invalid as the obligation of the kafalah is to share the responsibility of the principal debtor, his death (debtor) makes his liabilities die with him. But if kafalah of the dead means to discharge the debtor from the accountability in Hereafter without acknowledgement of right of creditor to claim his debt, is lawful. 

Abu Yousuf, Muhammed al-Shaybani, and the other three Jurists schools hold that kafalah for a deceased is valid, because death doesn’t discharge the liability of the insolvent debtor.

Hanafi jurists also rule that the guarantor knows the debtor whose debt he guarantees.
Shafi’is and Hanbalis rule to the contrary, since the contract of guarantee is valid even without a proper acceptance from the guaranteed, it is also lgical to allow the guarantee to be created even if the person is unknown, because in both circumstances, no acceptance will be made.

2. Conditions of the Guarantor
Unanimous agreement on the requirement that the guarantor must have the legal capacity to enter into a gratuitous relating to his property  and free from restrictions to enter into the contract. 
Malikis extend the conditions by further excluding woman from guaranteeing a liability that covers more than 1/3rd of her property without the consent of her husband.

3. Conditions on the object of guarantee 
Guarantee for the property held in a fiduciary relationship is not allowed. Thus non-fungibles held as a possession of trust cannot be an object of guarantee. It is not permissible to stipulate in trust (financing) contracts like agency contracts or contract of deposit that a personal guarantee or a pledge be produced as such a stipulation is against the nature of the contract. 
This is more stringent in Musharakah and Mudharabah contracts since the partner or the manager in these contracts cannot be asked to guarantee the capital or to promise a guaranteed investments. 

The debt to be guaranteed must be valid and binding debt on the debtor where the liability will be dropped only through the repayment or exoneration. E.g. debt of a slave to his master.

The majority of Muslim jurists comprising of Hanafi, Maliki and Hanbali jurists also opined that the object of financial guarantee must be such that it can be retrieved from the guarantor. Majella 632.

Can one guarantee whatever the debtor owes the creditor by saying “I guarantee whatever you owe him” – two views.

4. Conditions of the creditor
The creditor should be known to the guarantor. 

Abu Hanifa and Muhammad al-Shaybani stipulate that the creditor should be present in the session or be represented by someone.
 Abu Yousuf holds that kafalah  does not require acceptance by the creditor for kafalah only conveys the meaning of junction, which is realisable by the unilateral declaration of the guarantor. 

5. Condition of sigah for constituting the contract
Expression must be clear and inferring, explicitly or implicitly, the meaning of the guarantee. Language used must be explicit enough or implicit to mean only the guarantee.

Must be concluded without stipulating any uncommon conditions (shart ghayr muta’arif). It is valid to stipulate priority in demanding the payment – Malikis, Hanafis and has been incorporated by AAOIFI in its standard on guarantee. 

	Types
	1. Kafalah bi al-nafs (physical guarantee)
Daman al-wajh – suretyship for the person.
Majority jurists accept physical guarantee if the liability is related to financial matters. 
Shafi’is extend the ruling cover for rights of humans such as qisas or punishment for libel. But not valid for hadd punishments.
Hanafis and Hanbalis prohibit both. 

Generally, it is permissible for a guarantee for a specified period of time, i.e. guarantor can be forced only att he end of the time and is not responsible for immediate delivery.  
Abu Yousuf opined otherwise, i.e. from the start till the end. This view has been said to agree with customary common practice. 

2. Kafalah bi al-mal (financial guarantee) 
The gurantee that the debtor will pay his debt, fine or any other personal liability, thereby joining the debtor’s liability to his. 

Recourse and non-recourse. 

Three types of financial guarantee

a. Kafalah bi al-dayn (guarantee for debt)
b. Kafalah bi al-taslim (guarantee for delivery)
c. Kafalah bi al-dark – guarantee given by a seller that he will return the price of the object if it is taken over by someone else in the exercise of his better right. It is also defined as a guarantee in favour of the seller that if the title of the seller is defective, the guarantor will make good the loss suffered by the purchaser on the account. 

	Modes of kafalah
	1. Mutlaq (unrestricted)
No new condition, only the original debt.
2. Muqayyadan bi al-wasf (restricted by description) 
Current or deffered
3. Mu’allaq bi shart (suspended pending condition)
A tells B that if C steals his property, he will make good the loss. A valid contract according to Majella in article 636.
Shafi’is – not allowed. 
AAOIFI follow the hanafis. 
4. Mudafan ila waqt (deferred) or Muhaddad ilwaqt (limited to a certain time).

	Legal affects of Kafalah
	1. Seeking compensation from the guarantor
Guarantor can be one or many. If many, some jurists opine that all should contribute equally due to the joint guarantee to the debtor. 
According to Majella, unless specified, the debtor may choose from amongst the guarantor. 

One of two opinions of Imam Malik rahimahullah is that the creditor should exhaust his option of demanding from the principal debtor first and the demand to the guarantor could be made only if recovery otherwise is impossible.
Contrary to that, the majority opined that the creditor has the choice unless the guarantor has stipulated a condition otherwise. 

2. Absolution of the guaranteed debtor
The majority - The principal debtor, because of the guarantee, is not exempt from his original liability. To them, the creditor has an option unless stipulated. 
Shafi’is – disallowed the option for the creditor else it would be like hawalah. 
Majella – if there is a condition which frees the principal debtor, then the contract is changed into hawalah contract. 
The minority – (Zahiri, imami schools, Ibn Abi laila and ibn shubrumah) the debtor has transferred the liability to the guarantor.

3. Seeking compensation from the principal debtor
When the principal debtor is discharged by the creditor, the guarantor is also free. 
If otherwise – two opinions
Shafi’is, hanbalis, malikis – opined that the guarantor could take how much he paid to the creditor. 
Hanafis – opined otherwise.

4. Termination of kafalah
a. Through guaranteed property – normal closure, gift, absolution and speech
b. Through guaranteed person 
Delivery of the person – Abu Hanifa rahimahullah vs his students
5. Kafalah for a fee
Only if the debtor gives a gift to the guarantor, it is accepted. 
The four Majors – unanimously agreed in non-permissibility in taking a fee.
a. Kafalah is a charitable and payment would make it a contract of exchange.
b. Comparing kafalah and loan to their closeness and taking a fees is prohibited as both are for sake of Allah.
c. Guarantee doesn’t involve work or property – so taking fee would be like bribe
d.  If a price on the guarantee is agreed, would be like riba
Only allowable if the fee is for a dire necessity. 

However, there is an opinion narrated from Ishaq ibn Rahawiah that he permitted the charging of fee for the guarantee contract.

	Applications of kafalah to modern commercial transactions
	Two ways
· When the financial institutions act as a guarantor, where the guarantee is for its customer to a third party.  Its a recourse guarantee.  AAOIFI stipulates that only recourse could be done by a financial institution unless its shareholders and investors have authorised  to make such benevolent donations.
· Guarantee contracts
1. Murarabaha
2. Ijarah
3. Salam
4. IstiÎna’
5. Sharikah and Mudarabah
6. Guarantee in documentary credit
7. Credit card based on contract of kafalah

	
Summary of Issues
	
Issue 1: Whether this debt after the constitution of Kafalah is fixed in the liable to the new person

Issue 2: Whether it is possible for Kafalah to cover the debt which is to be incurred in future

Issue 3: Whether to have the consent of all the three parties involved

Issue 4: Nature of the thing that is to be guaranteed i.e. what sort of liability that can be covered

Issue 5: Whether the debtor is free from the debt after entering into Kafalah

Issue 6: Whether the creditor while collecting the debt can go straight to the guarantor without exhausting all the means to collect it from debtor

Issue 7: Under what circumstances can the guarantor can be reimbursed from the debtor (is there any circumstances where the guarantor can be 
denied)

Issue 8: What happen if the creditor wants to exempt the guarantor, whether this will extinguish the debt by the debtor

Issue 9: Whether fee can be collected by the guarantor


	Past Questions
	What is the main purpose of kafalah? And how do you relate the application of kafalah to the current business scenario in Islamic finance?



