	Wadiah

	Concept
	From the word wada’a meaning lodge, leave or deposit – refers to a safekeeping instrument that allows a person to keep the wealth or assets belonging to oneself with another person
Practiced before Islam

	Definition
	Hanafi: Empowerment to someone for keeping the owners wealth, explicitly or implicitly
Shafi’e & Maliki: Representation in keeping possession or respectable private good in a specific way
Mejelle: Assets given to someone for safekeeping without any return

Mudi’ – the owner (proprietor)
Wadi’ – custodian
Wadi’ah – the deposited asset

Contract based on the principle of trust (amanah) hence not subject to liability unless through negligence or misconduct. Done through the benevolent act of the keeper and therefore there is no material return or compensation

	Legality
	Not specifically mentioned in Qur’an but there are a few verses indicating the concept
“Those who are faithfully true to their trusts (amanah) and to their covenants” (Al-Mu’minun 23:8)
“Verily, Allah commands that you should render back the trusts to those, to whom they are done” (Al-Nisa 4:58)

Sunnah
Aisha RA said “The Messenger of Allah asked ‘Ali to take his place in Makkah in order to deliver the deposited things to their owners” (Narrated by Al-Bayhaqi)
Also Rasulullah SAW is reported to have said “Return the trust to those who entrusted you, and do not betray those who betrayed you.” (Abu Dawood & Trimizi)

Unanimous Agreement from all schools on its permissibility
However, in terms of legal ruling there is a difference of whether it is recommended or only permissible
Hanafi: Recommended
Shafi’e & Hanbali: Recommended only for those who are capable & haram for those who are unsure whether they can keep the wadi’ah safely
Maliki: Generally permissible. Obligatory if the need arises for those who are able to protect the property. Haram for illegally acquired properties

	Conditions
	According to the majority, wadi’ah has 3 pillars
1. Sighah
2. Contracting Parties
3. The deposit
However Hanafis state only the sighah is a pillar

1. Sighah
Wadi’ah is not valid until there is mutual consent expressed through offer and acceptance
Offer is revocable unless declare irrevocable or until it is accepted or after a stated or reasonable time
Majority say it is not obligatory
Minority say obligatory only if the depositor cannot find anybody else to protect his property

2. Contracting Parties
Unanimous agreement on parties must have legal capacity

3. The Deposit
Must be valuable – able to be used for commerce
Must be physically able to possess

	Prohibited Elements
	1. Utilizing the deposit
Unanimous agreement that the use of the deposit without permission is forbidden (Absoluuuuute Haram!)
Must be guaranteed if used with/without permission and causes damages/loss
With permission granted and earning profit comes the differences
Malik & Abu Yusuf: If there is a return of deposit then entitled to profit although he is a usurper
Abu Hanifah: Give the deposit and give profit to charity

Unless the custodian can guarantee (like banks today), he is not allowed to use the deposit for trading as the mudi’ can ask for the deposit at any time. If permission is therefore given the bank may give some of the profit as a hibah (gift) only

2. Travelling with the deposit
If there is a loss whilst the wadi’ (custodian) is travelling – negligence or not?
Abu Hanifah: right to travel provided the depositor did not prohibit him from doing so & the route is safe
Therefore the wadi’ah is unrestricted geographically unless explicit in the contract
If there is a loss then he is not liable for compensation. However must be have taken all necessary precautions to avoid loss or damage
Maliki: no right to travel unless given in a journey
Allowable to transfer the custodian if going on a journey ending his liability (Hiwalah?)
Shafi’e & Hanbali: not allowed to travel – must return deposit if need be
If he travels he will be liable for compensation if lost

Therefore travelling with deposit is prohibited by the majority

3. Entrusting a 3rd party
Not able without a good reason
Abu Hanifah & Malik: Permissible to leave with family members
Contemporary practice it is deemed permissible as banks can guarantee the safety
The rationale is that as the depositor requires safety, it gives implicit permission for taking such measures to ensure the safety required

4. Making deposits with other properties
To avoid disputes, if the item deposited is similar to the custodians own assets, they must be separated
If it is mixed Abu Hanifah qualifies it as negligence

5. Violating depositor conditions
Most jurists agree that
If the place is less secure than instructed by the depositor – he is liable
If the place is equally or more secure – then not liable

Main issue is security of the deposit
Since contract is based on trust the depositor should not place restrictions which make it difficult for the custodian to ensure security over the deposit

	Types of Wadi’ah
	Wadi’ah yad al-amanah (based on custodianship)
	Wadi’ah yad al-dhamanah (with guarantee)

	
	Custodian shall keep it as though it belongs to himself
	Is a combination of contracts

	
	The manner of care must ensure no loss or damage therefore different kinds must be kept differently for maximum security
	Does not need separation as long as custodian can differentiate  between assets

	
	Additional conditions are possible as long as possible (place and usability)
	Allowable to be used with/without permission as he is guaranteeing the deposit and is liable against loss

	
	No liability unless negligent or wrong-doing
	Right to profit as legal maxim – the benefit of a thing is a return for liability for loss...

	
	No right to profit (no risk no gain)
	May give hibah from profit based on discretion

	
	Right to let, pledge or use with permission
	Returnable on demand

	
	Returnable on demand – delivery expenses borne by depositor
	All principles of loan apply to yad dhamanah

	
	Any benefit belongs to owner
	No pre agreed benefit to the depositor (riba)

	
	
So If permission is granted, what is the liability:
1. Changes to yad dhamanah – Hanbali
2. Invalidates amanah but changes to dhamanah – Shafi’e
3. Still amanah – Hanafi

Without permission:
1. All agree it is dhamanah
2. Shafi’e & Maliki – Charges to be paid for using
3. Shafi’e & Hanbali – Wrongful possessor (Ghasib)
*only without good reason

	Mechanism
	Some modern examples are savings accounts and current accounts
Savings Account
Differs in application from bank to bank
Say bank takes deposit from customer for safekeeping purposes
Bank seeks permission from customer to utilize the funds which it gets
Depositors can withdraw their money at any time and bank guarantees the full amount
Profits generated belong to the bank but may be given as a gift to the owner at the bank’s discretion
Current account
Govern demand deposits
Can be opened by individuals or businesses
Bank guarantees full amount on demand
Depositor is not paid any share of profit in any form
Depositors allow banks to utilize the funds at their own risk – p/l goes to bank
No conditions with regards to deposits and withdrawals
Have right to draw cheques on their accounts
2 opinions on current account
G1 – should be amanah because based on trust and bank needs permission to utilize funds
G2 – should be qard hasan because creditor only owes principal amount and could be free to use the money as the bank wishes, undertake risk

From current practices in Malaysia, current account can be said to have 2 benefits over savings account
1. No service charge as long as minimum level of deposit is achieved
2. Statement request

Charging fees – if the custodian charges fees to look after the deposit – becomes Ijarah (Hanafi & Maliki)
Only if the word used is Ijarah – Shafi’e

	Issues in Savings Accounts
	1. Savings accounts advertising returns – what is the problem? Should not even advertise as it is purely a gift otherwise tantamount to riba from loan – even promising a gift is similar to offering returns
2. In case of death, heirs have right to claim from deposit – not banks responsibility
3. Minors need guardian – can see over all transactions and needs his permission first
4. Morally cannot accept deposits from illegal sources (if known) – AMLA & other rules

	Issues in Current Accounts
	1. Insufficient funds for cheque clearance – has to be through qard hasan but is permissible to charge ‘reasonable’ fees for negligence of the depositor
2. Overdraft facility – same as above

	Documentation
	Conditions and clauses which can be included
1. Minimum limit of deposit
2. Bank open account on behalf of depositor
3. Attachment of security documents (identification card, passport, etc)
4. All information is declared to be true & depositor has not withheld information
5. Give authority to the bank to check any information given (credit rating)

	Termination of Contract
	Termination by either party
Death of any party
Either party has lost legal capacity
Ownership transfer to third party
Wrong-doing or negligence
Refuse to return property

	Questions
	"In modern Islamic finance, deposit account can be operated based on wadiah concept, but in practice other concepts are also used to achieve the same objective, and this has led to a kind of confusion among some parties about the true nature of wadiah contract as understood in a classical sense ". Comment.

Discuss with examples the difference between wadiah, qard and ijarah both in term of the underlying concept and also the legal implications of each.

Briefly comment on the following i) liability of trustee in wadiah ii) the important/significance of "prior permission to use" in the case of wadiah asset iii) benefit in kind or other forms given to a lender in qard.

Because of a severe economic crisis perpetuated by an earthquake, Trust Bank which had been offering Islamic banking services in the Island of Mandili for the past 7 years had to close down. At the time of the closure or liquidation it had 50,000 Islamic account holders comprising 30% holders of Mudharabah account, 25% of Qard and 45% of Wadiah. The total assets of the bank as identified by the Receiver in the liquidation is less than the total amount of deposit collected from the depositors will get back their money. As the consultant engaged, give the Shariah opinion on the right of depositors with regard to the assets of the bank.

Compare and contrast between Wadiah, Qard and Mudharabah deposits in the context of the rights and liabilities of the parties.



