SH 1003- Hiwalah/ Hawalah

	Definition
	Literal: Change, transfer or removal ( Ha wa la, Tahwil)
Technical: Transfer of debt (liability)by way of security and corroboration, from the original debtor (transferor) to another person to whom it is transferred (transferee)

Majelle:”to make a transfer from one debtor account to the debtor account of another” (same)

Nature: A has a debt owing to him from B and A himself owes a debt to C. All three agree that C, instead of realising his due from A, and A his due from B, C shall realise his duties from B.

Guarantee= Adjoining liabilities/ Hawalah: Transfer/ Removal
It must be absolute transfer, not subject to future and not conditional
It may subjected to the debt incurred in the future
Hawalah benefits the creditor and relieves the debtor difficulty

	Pillars (Formation)
	1: Muhal (creditor, transferred party) 
2: Muhil (transferor, debtor) 
3: Muhal `alayhi (transferee)
4: Al Muhal Bih (the transferred debt )
5: The debt owned by the transferee to the principal debtor
6: Contract Expression ( offer by a debtor) and acceptance by the transferee and the creditor)

	Authority of Hawalah
	It is for benevolent purpose to help the creditor to collect &settle the debt (discharge transferor liability)

	Legality













	This exercise was adopted by the Prophet as a method of paying debt

Hadith: “Delinquency of rich debtors is a form of transgression, so if one of you has his debt transferred to a rich person, let him accept the transfer of debt”

Hadith: “If one is referred to a solvent person for the recovery of his right, such a person must accept the transfer”

1) Majority: Recommended
2) Daud/ Ahmad: Wajib especially for a rich person (order)

Ijma (Consensus of Jurists & Companions)


	
Conditions
	
Sighah: 1) Must be clear to show consent (words, express, writings, signs and gestures)
              2) Must be in correspondence to one another (muwafaqah)

Transferor: 1) Must possess legal capacity , eligible(legally competent, sane, major and prudent, Hawalah Nafez) x interdicted persons (ok with guardian, Hawalah Mau`qufah)
                     2) Consent of the principal debtor (analogy to transfer of ownership)
 Jurist- Legal age: Condition of enforceable, x condition of conclusion

Principal Creditor (Muhal): 1) Legal capacity (legally competent) 2) Consent 3)Acceptance to the contract (clear words)


Acceptance: 
· Abu hanifa, Muhammad & Kasani- It must be made during the contract session (condition of conclusion)
· Abu Yusof- It is a condition of enforceability not conclusion (depends on his agreement)

Transferee: Same conditions as the conditions of the creditor/ Ability to repay the debt (if not contract can be terminated)
                      Transferee can be individual or group

Transferred Item: 1) It must be a debt 
 2) The debt must be binding or real debt (x binding such as debt of a young boy or incompetent person, debt for the price in a sale with an option)
 3) It must be legal debt (debt of unlawful reason not under subject of Hiwalah)
· Validity of the new obligation will be effective only when it flows from a valid obligation (When the original has failed, the brance fails too)
 4) The both debt must be known to the contracting parties
 5) It must be transferable
· Muslim jurist also agree that the transferor may transfer a lesser amount of a debt owed to the transferee to settled from a larger amount of the debt owed by the transferor on condition that the transferee is entitled only to the equivalent amount of his debt

Debt:
1. Hanafi – Not a condition that the transferee must be indebted to the transferor prior, or whether transfer is restricted or unrestricted)
2. Malikis & Shafiis: 1) The transferee owes the transferor 2)The debt must be equal in kind and amount  3) The two debts must not be foodstuff  that are objective of a salam sale ( because otherwise the contracts falls under the contract of selling foodstuffs prior to receiving them which is forbidden)
· Transfer a debt from sale with a debt from loan is permissible
· The two debt must be essentially similar (amount and due date)
· If Muhal `Alayhi debt to Muhil is higher is allowed, not lower

Consent of the contract parties (IMPO):
1. Hanafi- Consent of the principal creditor (bcoz debt is his due) and the transferee (bcoz new obligation) are required/ Consent of debtor is not a requirement because he bears no harm.
2. Hanbali & Zahiri- Only the consent of the principal debtor is required (hadith above)/ Sufficient to inform transferee & creditor
3. Maliki & Shafii- Consent of the principal debtor and creditor.  Because the debtor is free to decide modes for settlement and due to creditworthiness of payment may be different from first (creditor).

· Third group say that Hadith above is mere recommendation to express his acceptance, not wajib
· Second group argue that the consent of the transferee is not necessary since the debtor has the right to collect what the transferee owes him and to avoid problems to the transferee later in the event of defects of the subject matter
· Hawalah is valid even without consent of the transferor. The consent of the transferee and creditor is sufficient to conclude  a valid and enforceable Hawalah. (Consideration)
4. Practical application need the consent of the transferor (debtor) to affect a valid, enforceable and smooth functioning.

	Types
	1. Hawalah Muqayyadah (restricted): It is the transfer of debt from the transferor to the transferee who is also indebted to him. (yes link)
· Endorsed by Majority and view that the transfer can only be made between the creditors and debtors
2. Hawalah Mutlaqah (unrestricted): It is the transfer of a debt to the transferee who owes no debt to the transferor (only Hanafi)
· Majority view this as a contract of agency
· Hanafi argues that both are permissible based on the general language in the above Hadith on the legality of Hawalah

	Differences between restricted and unrestricted
	1. I f the transfer of a debt is unrestricted; the transferee is liable to pay the amount if transferred debt only. If it is restricted transfer but the transfer of debt was not tied to that debt, and the transferee accepted that arrangement, then the transferee is subjected to two liabilities. If the transfer is restricted and the transfer is tied to the debt owed by the transferee, then the transferee is subjected to one liability.
2. If restricted debt is tied to a debt of the transferee, but is found later that the transferee is free of the debt, the transfer of debt is invalid.  However, the transfer of debt is not void if the transfer of dent was unrestricted though it was discovered later that the transferee is not indebted to the transferor.


	Types of Restricted
	· Hawalah al-dayn: is the transfer of a debt from an obligation of a person to another person’s obligation (replacement of a debtor with another debtor)
· Hawalah al-Haq: is the transfer of right or right to claim from one person to the other (replacement  of a creditor with another creditor)

· Hawalah al-dayn is practically inseparable from Hawalah al-Haqq because when the debt is transferred to the transferee, it transfers other all the rights such as right of guarantee or right of surety
· If the established debt for which one debtor replaces another is a fungible established as a liability, then the transfer of debt is a valid transfer of rights, which the principal debtor is the transferor and the ultimate debtor is the transferee. (agreed)
· Example: A pawn-broker may transfer a creditor to the pawner for collection of his debt (restricted)

	Legal consequences of Hawalah
	1. The debtor is freed from a debt by another becoming responsible for it; the transfer of claim of a debt. (absolution of the transferor)
2. It establishes the creditor’s right to demand repayment of the debt from the transferee, not the transferor (unless if the transferee denies without proof wrongfully on him or dies bankrupt or the principal creditor absolves the transferee of debt- Valid)
3. The relationship between the parties involved where it discharges the transferor from the debt and the claims in respect of it. 
· If the transfer was made on the condition that the payer must be solvent, then the creditor will reserve the right to recourse if the payer proves to be insolvent.
· Shafie & Hanbali – Once transfer, cannot return back to Muhil
· Maliki – Muhal has the right to recourse to Muhil (transferor) because there may have misrepresentation
· Hanafi – If transferee dies or bankrupt or impossible to get back or he denies indebtedness or when he declared bankruptcy in his life time, than can recourse.
4. The right and claim to receive the amount has passed to the transferee.
5. The relationship between the transferee and the payer, whereby the transferee is entitled to claim debt assigned to him

	Termination
	1. Hawalah is void.
2. Case of death or bankruptcy of the transferee
3. Debt is duly paid
4. Death of creditor or dies and transferee inherits from them
5. Debt is released from the obligation’s transferee (waive, gift or charity)
6. Transfer of debt is void
7. Any death @bankruptcy or denial of the contract that makes its implementation impossible (example) May never repay the debt
· Abu Hanifa ruled that there two such conditions :either (1) the transferee dies in a state of bankruptcy, or (2) he denies having consented to the transfer of debt and transferor fails to provide proof to the contrary.
· Abu Yusof and Muhammad added to the two conditions listed by Abu Hanifa a third: which is legal declaration of banlruptcy inn a court of law during the transferee’s lifetime.
· Shafii, Hanbali, Maliki ruled that creditor has no right to demand repayment from the transferor under any circumstances because the transfer of debt is concluded and based upon his consent.

If the principal debtor himself settled the payment of the debt, contract is terminated (creditor no right to claim from transferee)

	Compensation of the transferee
	The transferee has the right to seek compensation from the transferor on three conditions:
1. The transfer of debt must be initiated by the transferor (e.g by creditor is invalid)
2. After the transferee has already paid his debt, or received it as a gift (bcoz after that he is the owner of the transferor`s debt)
3. The transferee must not be indebted to the transferor with a debt similar to the one that was transferred (bcoz if same the two debts cancelled by way or set-off (muqassah)

	Types of compensation
	1. Compensation equivalent to the transferred debt, not the amount actually paid (money with money).

	Modern Application 
	1) Suftajah (bills of exchange): By this application it enables a debtor to make payments in another place through his agent or a second person. Example: A person gives a portion of his property to a merchant to pay to another person in a different country. The sender benefits by insuring himself against the risks of transferring that property himself. This practice is reprehensible to the level of the prohibition in the Hanafi school. Such loans that benefit the lender were forbidden.

2) Issuance of a cheque against a current account: Issuer = transferor/ Bank = Transferee/ Beneficiary = Creditor
Overdrawing from an account or overdraft: Issuer = Transferor (no balance)/  Beneficiary = Creditor (get cheque)/ Bank =Transferee 

3) Endorsement of a negotiable instrument 

4)Transfer of money (remittance)

	
Questions
	1) ABC is defined as discharge of debt receivable against debt payable. What is ABC
and explain three other definitions of ABC?

2) What are the criteria of the debt which can be the subject matter of transfer in alhawalah
contract?

3) Explain the differences between al hawalah al mutlaqah and hawalah al
Muqayyadah

4)  Explain how contractual set-off( al muqassah al-lttifaqiyyah) can be effected

"Islamic law does not prohibit either sale or transfer of debt (bai' al-dayn or hiwalah
al-dayn)".

Comment on the above statement, and explore the juristic opinions on the
topic by outlining the reasoning or authorities relied upon by the Muslim jurists in
their discussion.

5)  what is bai' al-dayn?.Explain the jurist opinions on the validity of this
Concept

6)Is Shariah harmonisation necessary for cross border acceptance of banking
transactions?

7) Why are market interest rates used as a benchmark in determining murabahah
profit? Are there alternatives?

8)  Evaluate the Shariah barriers and restrictions in hedging transactions. How is it
different in the case of takaful?



