SH 1003 – Mudharabah
	Definition
	The term mudarabah is derived from the phrase al-darb fi al-ard found in Quran which means to make a journey
al-qirad and al-muqaradah

Malikis -  an agency for trading in delivered cash for a part of profits. 

Shafi’is - an agreement whereby an owner hands over the capital to a worker who trades with it and the profit is to be shared between them. 

Hanbalis - a contract in which a person gives his capital to another for business in order to share

the profit according to their stipulation. 

Hanafis - a partnership for participation in profit in which capital is provided from one side, whereas labour or skill (‘amal) is from the other side. (comprehensible definition)

Majallah (Art. 1404) defines it as: “a type of partnership where one party supplies the capital and the other the labour. The person who owns the capital is called the owner of the capital and the person who performs the works is called the workman.”


	Legality
	not mentioned explicitly in the Quran or Sunnah
Al-Quran

“Others travelling through the land seeking Allah’s bounty.” 

interpreted to mean those who travel for the purpose of trading and seeking permissible income, including those who work with another’s capital in exchange for part of the profits.
Al-Sunnah

It has been reported that the Prophet (pbuh) himself worked as a mudarib in this type of contract for Khadijah before he was

appointed as a Prophet (pbuh). (well-accepted principle that the Prophet (pbuh) is protected from doing anything sinful, be it

before or after his Prophetship)

“There is blessing in three transactions: credit sales, muqaradah and mixing wheat and barley for home consumption, not for trading”. (weakness in its chain of narrators)

tacit approval (taqrir) - al-‘Abbas used to stipulate a condition whenever he gave his money in a mudarabah that the mudarib will not take his money across the sea, into any valley, or buy any animal with a soft belly, and if the mudarib were to do any of those actions, then he must guarantee the capital. The Prophet (pbuh) heard of this practice and permitted it. 


	TYPES 
	1. Unrestricted mudarabah (mudarabah mutlaqah) 

capital is handed over to the mudarib without determination of the type of work that is to be done, the location, the time, method of payment from the client (cash or credit), the quality of work and the person with whom the mudarib may or have to trade, etc. 
discretion of the mudarib to run the business according to his expertise and experience. 
authority is absolute and he can use the capital in the manner he deems fit.
The mudarib cannot commit the rab al-mal beyond the capital provided in the venture. (leveraging beyond the amount of

the capital is not allowed, except with prior permission from the rab al-mal.)

Mudharib not permitted to borrow money on behalf of the mudarabah venture unless he is specifically permitted to do so. 
2. Mudarabah muqayyadah
liberty of the mudarib in managing the venture is restricted in terms of kind, time and place.
AAIOFI “a contract in which the capital provider restricts the actions of the mudarib to a particular location or to a particular

type of investment as the capital provider considers appropriate, but not in a manner that would unduly constrain the mudarib in

his operations.”
e.g. - The restriction to purchase goods from a particular place only is valid according to the Hanafis and Hanbalis but invalid according to the Malikis and Shafi’is.
specify a period say one year - valid according to the Hanafis and Hanbalis but invalid according to the Malikis and Shafi’is.

Most contemporary jurists & AAOIFI allow fixation of time in which early withdrawal is not allowed at all. 


	Condition / Requirement

	1. Contracting Parties

Full legal capacity of the parties -  the rab al-mal must be competent to appoint an agent and the mudarib is competent to

accept agency.
Majority - The religion of the party is irrelevant.
2. CAPITAL

a. Type

G1 - the majority - only cash money.

G2 - The Hanafis and Hanbalis -  rejecting the use of fungible non-monetary goods as capital. (immovable property) 

G3 -Ibn Abi Layla and al-Awza’i allowed the use of non-monetary properties as capital. (To value these properties, the prevailing

market price)
AAOIFI - “In principle, the capital of mudarabah must be provided in the form of cash. However, it may be presented in the form of tangible assets, in which case the value of the assets is the contribution to the mudarabah capital. The valuation of the assets may be conducted by experts or as agreed upon by the contracting parties.
b. The capital must also be present during the conclusion of the contract (not permitted to use debt owed by the mudarib or another party to the rab al-mal)

* However, if the rab al-mal instructs the mudarib to collect his debts from a third party and use them as capital in their

mudarabah, the contract is valid, provided the debt is due (dayn hal) and in fact ready for collection.

c. The existing capital must be delivered to the mudarib (constructively delivered if the mudarib is allowed free access to the capital )
d. This capital must be known and certain.( it must be definite in terms of its quality and quantity)

3. PROFIT

a. distribution of the profit must be made clear and known to both parties (percentage and not as a specific

or fixed figure)

b. The determination of the profit ratio must be made in advance or at the time of the contract. 
(If not fixed any ratio of profit at the time of the contract, the profit will be shared between them equally)
c. The profit to be divided between the parties is the net profit after all expenses and losses have been written off and the capital has been fully restored. (Any distribution of profits before the termination of the mudarabah agreement will be considered as an advance and as such is not allowed.)

4. LABOUR/WORK
the labour of the contract must be provided by the mudarib. (condition that restricts him from doing his normal work is not

allowed.) applicable in mudarabah mutlaqah (unrestricted mudarabah). 
If the mudarabah is restricted mudarabah, then the mudarib is bound to follow the restrictions imposed upon him.

rab al-mal cannot make a condition that stipulates his involvement in the mudarabah contract. (invalid)

G1- The Shafi’iS - labour should only be confined to trade in its narrowest scope (involvement of the capital in other spheres of activities such as industrial and agricultural projects is not allowed at all.) 
G2 - Hanbalis and Hanafis - extended this scope to cover also contracts that are agricultural in nature such as muzara’ah and musaqat as long as the ultimate intention is the selling of the products. 

G3 -The Hanbalis, - extended the scope of to anything that would result in trading and making profit.

Anything that can be done under musyarakah, can also be done under mudarabah.


	RIGHTS AND RESPONSIBILITIES 
	To buy and sell all types of merchandise, for cash or credit, as he sees fit. 
To keep the property as deposit or pledge

To rent or buy animals, vehicle, equipments etc., as a means of transportation for him or the commodities.

To travel with the capital

To give goods as ibda’

customary practices of the mudarib will depend largely on the needs and practices of equivalent business

in the same environment. 
Expenses - all normal expenses incidental to the mudarabah business like wages of the employee or commission in buying and selling and other payments for the mudarabah contract will be paid by the venture. 
If the mudarib manages the contract within his city, he will not be allowed to claim for any expenses. 
if the contract requires travelling, he will be entitled to expenses during the period of travelling. (G1 - Hanafis.)

G2- Shafi’is  - disallow. (should understand the nature of the venture and the expected job specifications of the mudarib, and the fixation of the ratio should factor this as one of the criteria in fixing the ratio. May result in him gaining profit twice
In restricted mudarabah, the mudarib is responsible for observing all the restrictions placed upon him, failure of which will make

him liable to compensate the rab al-mal.


	MUDARABAH AND RELATED CONCEPTS

	1. Mudharabah Vs. Musharakah

Malikis and Hanbalis -  mudarabah and musyarakah are of different categories. 
Hanafis, - musyarakah and mudarabah are the same; is part of musyarakah and inherits most of the musyarakah’s features.
2. Mudharabah Vs. Loan

3. Mudharabah Vs. Hire



	Mudharabah Vs. Musharakah
	Mudharabah

· one party provides the capital and the other party puts his skill
· x intervention from Capital Provider 

·   losses must be borne solely by the capital provider

	Musharakah

· the capital is provided by both parties
· possibility of delegating the work to one of them, or even to another party, but no partner can prevent the other from managing the business if he wishes so.
·  losses will be shared according to the ratio of capital

contribution.

	Mudharabah Vs. Loan
	share the same features in terms of capital contribution.

the nature of capital contribution is different. In mudarabah, the capital provider gives his capital as a partner, thus entitling him to a share of the profit. If the venture incurs losses, he will have to risk his capital as no guarantee is provided by the mudarib to the capital as well as the profit. 
loan contract, since the capital owner gives his capital to the borrower as a courtesy from him, he is not entitled to claim any profit. if the venture fails, this would not affect his capital the venture.


	Mudharabah Vs. Hire
	In a contract of hire, the other is just a worker to the capital owner. 
worker will get a lump sum payment (fixed), irrespective of whether the business that he managed generated profit or not.

	APPLICATION 

	Simple Partnership -  fits well with the structure of venture capital.

General Investment Account (GIA) and Specific Investment Account (SIA).

Project financing. 

Letter of Credit based on mudarabah. 
Relationship between takaful operator and takaful participants. 

Unit trust. 


	Issue : if all the profit is stipulated for the mudarib only
	Hanafi and Hanbali jurists - the contract is no longer considered mudarabah - becomes a contract of loan.

Shafi’is – disagree, the contract of mudarabah becomes invalid.


	Issue: If all the profit is stipulated for the investor
	nolonger a contract of mudarabah. 

will become a contract of hire, - mudarib will be entitled for an equitable remuneration (ajr mithl).


	Issue: Could the parties may change the ratio at any time
	Allowed - because entitlement to the profit is a right of the parties. 

This ruling has been adopted by AAOIFI & Dallah al- Barakah Group’s fatwa. 

e.g. to agree that the share of the capital owner is 90 per cent of the profits and mudarib’s share is just 10 per cent and that if the profits of rab al-mal reached 5 per cent of his capital, the percentage agreed on by them shall change, because this agreement will not prevent from the sharing of the profits



	Issue : distribution of profits before the

termination of the mudarabah agreement
	Permissible - mutually agreed accounting period for the distribution of profits, treating each period independently. 

accrual basis can be adopted for the purpose of calculating the profit. (continuing Mudharabah)
net loss in any given accounting period would need to be written off by charges against profits in future periods

(advisable to build reserves from profits to offset the possible upcoming losses - PER).



	Issue : Mudharabah start at a future date.
	Shafi’is and Malikis - the effect of mudarabah cannot be suspended or delayed

Hanafis and Hanbalis - are of the opinion that the mudarabah can be suspended so long as it is agreeable to the parties


	Issue : Binding or non binding
	non-binding contract (’aqd ghayr lazim). terminated unilaterally by any of the parties. 
Abu Hanifah, al-Shafi’i and Ahmad ibn Hanbal rule that this non-binding situation continues even after the commencement of the contract. 
Imam Malik - once the work begins, the contract becomes binding on both parties. 
dissolving the contract in this situation may harm the other party and may lead to losses, and preventing harm is the ultimate

objective of Islamic law.
The AAOIFI – follows the opinion of the Malikis. “When the mudarib has already commenced the business, in which case the mudarabah contract becomes binding up to the date of actual or constructive liquidation”.

	Issue : mix

the capital of the mudarabah with another capital
	The majority -  mudarib is not entitled to mix the capital of the mudarabah with another capital, be it his or a third party’s capital, except when authorisation of the rab al-malhas been obtained. 
G2 - The Hanafis -  allow the mudarib to mix the capital with another’s, even without prior permission from the capital provider if it is the custom of the merchants.

G3 - The Malikis, even allow such mixing, and regulate that in certain circumstances the mixing is either compulsory (wajib) or

recommendable (nadb). 
Islamic banks is to allow the mixing of funds -prior permission from the depositors in investment accounts is obtained. 
The commingling of capital - several capital providers, or the mudarib can also contribute his capital to the pool of capital.

If the mudarib has commingled his own capital with the mudarabah capital, the mudarib becomes a partner (as in musharakah contract) in respect of his capital and a mudarib in respect of the capital of the rab al-mal. (mudarabah mushtarakah.) 
The profit earned on the commingled capitals will be divided proportionately to the amounts of the two capitals.

takes profit attributable to his own capital, while the remaining profit is to be distributed between the mudarib and the rab al-mal according to the provisions of the mudarabah contract. 

	Issue : Liability of Mudharib
	jurists have unanimously agreed - mudarib is a trustee in respect of the capital that comes to his hand. (cannot bear any losses unless upon fault or negligence.)

responsible to bear the losses if he works contrary to the terms and conditions of the mudarabah. 



	Issue : Guarantee
	Malikis and Shafi’is and an opinion from Ahmad - the mudarib is not responsible to guarantee the losses (invalidate the contract).

Hanafis and the Hanbalis - valid, but the condition is deemed to be void. 
permissible for a third party -  to undertake voluntarily that he will compensate the mudarabah losses,

provided that this guarantee is not linked in any manner to the mudarabah contract.

	Issue: 
mudarib yudarib

(two-tier mudarabah).
	Almost every jurist - disallows without prior approval from the first rab al-mal. 
Differ as to the position of the first mudaribafter the conclusion of the second mudarabah contract.
G1 - Hanbalis and the Malikis - first mudarib is transformed to become an agent, 

not entitled to any profits, because he contributes nothing (capital or work) to that venture. 
G2- Shafi’is, 
1- if the rab al-mal gives the money to the mudarib and stipulates that he must give the capital to another -considered agent,  no profit at all. 
2-  if the money is given to him so that he can become the mudarib, and at the same time, he is allowed to give the money to someone else as capital; if he works with the money, then he can share the profit, but if he gives the money to the second person, his position is now transformed to an agent.
G3 - Hanafis – valid, considered the mudarib to the first tier mudarabah and rab al-mal to the second tier mudarabah.

Sheikh Muhammad Baqir Sadr - mudarib is transformed to an agent and intermediary, entitled to a fee based on the concept of ju’alah. 
Profit will be done at the second tier first, then will be distributed in accordance with the agreed ratio in the first mudarabah contract. 


