	The Application of Ijarah

	Definition
	To give something on rent.
Technical meaning: two different connotations
1. To employ the services of a person on wages given to him as a consideration for his hired services. Employer – musta’jir, employee – ajir. Most common type of ijarah used in all service industry.
2. To transfer the usufruct of a particular property to another person in exchange of rent claimed from him.  Lessor – mu’jir, lessee – musta’jir, rent- ujrah.

	 Defined by jurists
	a. The Hanafis: A contract pertaining to usufruct and compensation
b. Shafi’is: A contract over desirable, known, permissible and accessible usufruct, in exchange for a known compensation
c. Malikis and Hanbalis: The transfer of ownership of a permitted usufruct for a known period in exchange for compensation
Ijarah is analogous to the rules of sale as in both case something is transferred to another person for a valuable consideration. The only difference between ijarah and sale is that of the corpus (the ownership).

	Legality
	Qur’an: 
1. The story of Musa being hired by his father in-law for a certain period of time.
(28)Al-Qasas:26:27, ‘ Said one of them: O my father! employ him, surely the best of those that you can employ is the strong man, the faithful one. He said: I desire to marry one of these two daughters of mine to you on condition that you should serve me for eight years; but if you complete ten, it will be of your own free will, and I do not wish to be hard to you; if Allah please, you will find me one of the good.’
2. (65)Al-Talaq:6, ‘...then if they suckle for you, give them their recompense...’. The verse indicates the obligation of the father to provide adequate wages for the women who breastfeeds his child.

According to al-Shafi’i, the above verses clearly indicates that ijarah contract is lawful in any permissible transaction.

Sunnah :
1. Prophet () said: ‘Pay the hired worker his wage before his sweat dries off’ [Ibn Majah]
2. Prophet () is reported to have said: ‘He who hires a person should inform him of his fee’ [Bayhaqi]
3. Ibn Abbas reports that the prophet () had cupping performed on him and gave the cupper his fee
4. The Prophet said

	Conditions of Ijarah
	1. The contracting parties which are the lessor or the owner of the asset, and a lessee or the party who benefits from the use of the asset
2. Offer(ijab) and acceptance(qabul)
3. Subject of the matter, the rent and the benefits (manfa’ah)

	Contracting Parties
	Eligibility: of legal age, sane and free from any legal restrictions.
Infants, insane individuals and those legally restricted from making financial transactions do not have the right to act or dispose without the consent of their guardian.

	Offer and Acceptance
	Offer is the expression by the first party and acceptance is by the other party. The expression can be done either by word, action in writing or by signs.
The will of the parties is the essence. Phone, email etc are possible forms but best is to have it written.  However, verbal exprerssions will be considered valid though void of writing unless agreed otherwise.
Conditions of the expression
1. Clear and understandable wording
2. Offer and acceptance must be in the same subject matter
3. Unity of time and place (majlis al-aqd)

	Subject matter
	Two elements: benefit and rent
Benefit (use of the asset) shall be the use of the usufruct of the specified asset. Benefit should be of some value. In addition, the asset should be removed from any taintment.

Rent, is what the lessee is committed to paying for the benefit enjoyed by him. Everything that is suitable to be considered a price in sale is considered  as a rent in the ijarah contract.

Issues to be clarified:
1. If the rental was not determined, then the value equivalent to the rent for a similar benefit should do. –daleel- “He who hires a worker should inform him of his wage” [Bayhaqi]
2. Majority of jurists have permitted the payment of rental in the form of a benefit of the same kind of the subject of the contract. 
3. Receipt of an advance payment is allowed in shari’ah, but only on the basis that is an advance payment of the total actual amount of rental.  Should not be considered as a profit on the lease. This is because, from shari’ah point of view,  the rent consideration is an indivisible amount which should not be divided into a principal and profit. Profit can be only for a sale and not for a rent. But any other format of advance, deferment or instalments. 

	Salient features
	a. Lessor must be absolute owner or the agent of the owner or his guardian
b. The consideration given for rent and the amount of rent should be precisely known to both parties
c. In a contract of hire, it is necessary to make use of the item hired.
d. In all kinds of ijarah, the period of lease must be fixed and the purpose for use should be defined
e. The benefit should be made known by a statement of the nature and the method of service offered
f. Responsibility of the lessor  to maintain the property leased inorder to retain the benefit
g. If the lesse intentionally damages the asset hired, the lessor has the right to terminate and seek compensation
h. The lesse is allowed to sub-let immovable property provided that there is no any restriction in the agreement
i. The hired item should be treated as a trust in the hands of the user.

	Lessor’s obligation
	1. Ensuring the leased asset is available  and utilizable
2. Guarantee in respect of defects
a. What is the position if there is a defect?
3. Maintenance of the leased asset. It could be asked for the lessee to maintain for the following conditions.
a. The operating maintenance that is required as a result of using the asset (e.g lubricants, petrol for cars and machines)
b. Periodic maintenance which is required for the asset to continue providing benefit
c. Maintenance that is specified in description and amount int he contract or according to practice irrespective of whether such maintenance is merely work or it involves the use of known materials or spare parts.


	Lessee’s obligation
	Required to utilize the leased asset according to the conditions of the contract. Or normal accepted practices. He should be a pay master. The asset is an amanah in the hand of the trustee (agreed by scholars).  

	Commencement of ijarah
	Contract can be effected for a future date on thecondition that rent will be payable only after the asset for lease is delivered.

A type is not allowed in sharia’ah. Think ;)
The correct way, is that the rent charged after the lessee  has taken delivery of the asset, and not from the day the price has been paid.

	Revocation of Ijarah
	As long as the terms are honoured. 
If the lessee contravenes, then the contract could be rendered by the lessor. Otherwise, could be revoked only by mutual consent. 

The lessee could be given unrestricted power to terminate the lease whenever. 
If the option of termination by lessor, the remaining rent can be paid by the lessee – against shariah

	Types of ijarah
	Two types:
1. Ijaran manfa’at al-ayn (corporeal property)
a. Immovable property and such
b. Merchandise such as furniture, machinery etc
c. Animals
The time and amount need to be specified.
2. Ijaran manfa’at al-amal
a. Individual (ijarah al-fard)
b. Collective (Ijarah al-musha’)
Imam Abu Hanifa deems this is invalid. Why?

	Mechanism of Ijarah
	Two modes: 1. Operating lease and 2. Ijarah muntahia bi-al tamilik

Operating Lease
General. 

Ijarah muntahia bi-al tamilik (Leasing ending with ownership)
a. Through a gift
Gift deed on the last lease. 
For conditional gift – two opinions. 1. Invalid – hanafis, shafis, hanbalis, zaidis
2. Al-Harithi (Hanbali) and also some hanafis.  
b. Through a token consideration
c. Through a sale consideration
d. Through transfer of legal title (sale) prior to end of term lease for a price equivalent to remaining instalments
e. Through gradual transfer of legal title of leased asset

	Documentation of Ijarah
	Lease
1. Period of lease
2. Security*
Delivery


Takaful
Compensation

	
	



The Application of ‘Ujr
	Introduction
	The paid amount for service rendered is ‘ujr
Could arise from contract of wakalah, kafalah, ijarah and other contracts pending on circumstances .
‘ujr represents what someone is entitled to receive either due to nature of contract or occurrence if events that would trigger the payment of ‘ujr, though not it was not intended in the contract.


	Definition
	Same as above.
Even rental payment (‘ujrah) will also come under this.

Fees or wages are essentially the payment paid by the service seeker to the service performenr as the counter value (‘iwad) for the services. The ‘ujr necessarily need not be money.


	Legitimacy
	1. (65)Al-Talaq:6, ‘...then if they suckle for you, give them their recompense...’. The verse indicates the obligation of the father to provide adequate wages for the women who breastfeeds his child.
2. Prophet () said: ‘Pay the hired worker his wage before his sweat dries off’ [Ibn Majah]
3. Prophet () is reported to have said: ‘He who hires a person should inform him of his fee’ [Bayhaqi]


	Conditions of ‘ujr
	Three conditions
1. ‘Ujr shall be a property which is fixed or known and of value (from shari’ah perspective)

The difference of opinion is only for the venue of settlement.
View 1- Hanafi (more suitable according to author)
Must Specified Clearly -If Object not easily portable & require additional cost of transportation.

View 2- Abu Yusuf & Shaybani
No need to specify - the location of contracting is the location.-no need to specify.

             For the ‘ujr to be anything other than money
View 1- Abu Yusuf & Muhammad al-Shaybani
Prohibited –as this would lead to uncertainity

View 2- Abu Hanifa
Allowed – on the basis of istihsan or equity principle. Based on Qur’an “And the mothers should suckle their children for two whole years for him who desires to make complete the time of suckling; and their maintenance and their clothing must be-- borne by the father according to usage” [al-Baqarah: 233]

Islamic commercial law – mixture of both.

Conditional reduction
View 1: Majority
Prohibited- But if allowed should be for the price of the equivalent (determined from the market)
View 2: Abu Yusuf & Muhammad al-Shaybani
Allowed: as qualification of time is just to fix a certain time for performance. As long as ‘ujr is fixed and agreed it is ok. 
Stipulation by AAOIFI – for floating rental, first period of rental should be fixed then the rental for subsequent periods could determined according to a benchmark. The benchmark or formula should not be subjective to dispute. E.g?

2. ‘Ujr as cash or kind or benefit 
For service- if it is different from the counter value of the service.
Hanafis – minority view for services exchanged in the same category. 

3. ‘Ujr as a part of services or part of end product of work (shuyu’)
View of Malikis (minority). Even Hanbalis tend to support this view. Derived from the basis of mudarabah and musaqah.

Why the majority declined? – wisdom 

In present modern application, the view of Maliki and Hanbalis is to be preferred. 

	Prohibited elements of ‘ujr
	a. Cannot be something unknon unless structured under ju’alah
b. Cannot be applied to contracts of exchange which are based on a profit margin

	Types of “ujr
	1. Payment to service provider for services performed
E.g. Kafalah, wakalah, ju’alah and hire contract
Ijarah – Benefit & rental
Ujr – Fee & services
2. Payment to service provider for the services given or offered
This is someone who provides some assets for leasing purposes. 
‘ujir mithi – silent on the question of any payment. Example?

	Application of “ujr is Islamic finance
	1. In wakalah based products (Letter of credit)
2. In Hire contract
3. In Kafalah based products



