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Abstract

The importance and need to exploit the economic benefits of waqf XE "waqf"  cannot be overemphasized in the current global economic meltdown.  In order to become part of the global move towards the revival of awqāf, Nigeria XE "Nigeria" , a country predominantly dominated by Muslims, needs to enact laws to regulate the management of awqāf properties. This paper examines the current state of waqf in Nigeria, issues affecting the institution of waqf and the extent of its regulation with an appraisal of the existing laws. It is argued that the provision of the Constitution of Nigeria 1999 subjecting waqf to the jurisdiction of the Sharī'ah Court of Appeal without any further regulation in form of an Act does not really cater for the needs of Nigerian Muslims and the economy of the country. In fact, the so-called Muslim states in the country are still groping in the darkness of colonial laws of trusts. The paper concludes that the economic benefits of awqāf can only be harnessed when there is effective legal regulation in the country, and by that, the economic benefits of the institution will be felt by all.
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1. Introduction 
The lingering global economic meltdown necessitates some sort of introspection on the part of policy-makers in developing countries in the modern world. The need for an effective legal regulation and management of awqāf properties in Nigeria XE "Nigeria"  cannot be overstated in the present age considering the growing nature of awqāf properties scattered around the country.  In many situations, some of the waqf XE "waqf"  properties donated for the sake of Allah and for the benefit of the generality of people are transformed to inherited properties after the demise of the donor. These aberrant and woolly practices are becoming prevalent in many Muslim societies across the country. 
Meanwhile, provision of public goods through this religious endowment helps in the infrastructural development of the state in many ways. The ideological foundations of waqf XE "waqf"  in the Sharī‘ah is premised on the prime sources of law –Qur’an and Sunnah.  Though waqf is commonly translated as “Islamic trust”, it is important to point out that the institution of waqf in Islam XE "Islam"  goes beyond the ordinary understanding of the western concept of trusts.  Though there may be some similarities between the two concepts; waqf is spiritually-oriented than trusts. 
Waqf has played a major role in the economies of many developing countries across the world. It stands as one of the mechanisms for ensuring social security for the citizens of a state whether Muslims or non-Muslims.  In most cases, awqāf are created for both charitable and religious purposes which had spurred educational and economic development in many Muslim communities where they are properly managed and regulated.  Without doubt, the development and proper management of the awqāf properties through proper legal framework will promote them as indispensable assets of the Muslim Ummah.
This paper begins with an examination of the existing legal framework for waqf XE "waqf"  properties in Nigeria XE "Nigeria"  where issues such as the Maliki view on ownership of waqf property, basis of Islamic personal law in Nigeria, waqf and waves of colonization, and the jurisdiction of Sharī‘ah Court of Appeal on waqf matters are closely considered. The next section of the paper discusses the factors militating against formidable waqf institutions in Nigeria. Furthermore, the penultimate section examines prospects of a Nigerian waqf law where it is argued that such a law should not be based on the Maliki School alone but a hybrid of best practices in the four major schools recognized in Islamic jurisprudence with the consideration of the practicability of such laws in the modern Nigerian society. 
Nigeria XE "Nigeria"  may have to borrow a leaf from countries like India, Pakistan, Bangladesh and even Indonesia, to properly regulate waqf XE "waqf"  properties across the country because of its religious importance as well as economic benefits. Though it is not intended to advocate for total institutionalization of waqf, there is need for proper legal regulation and management of same in the country.
2. The Legal Framework of Waqf in Nigeria XE "Nigeria"    
It is important to state at the onset that there is no existing law in Nigeria XE "Nigeria"  that provides for the management and administration of waqf XE "waqf" ; not even in the Muslim states in the northern part of the country.  In other words, there is no waqf legislation in Nigeria of today.  What is available in the Constitution of the Federal Republic of Nigeria 1999 (“Constitution”) is the reference to issues pertaining to waqf which fall under the jurisdiction of the Sharī‘ah Court of Appeal.  For a proper understanding of the existing legal framework of waqf in Nigeria, it is apposite to consider certain issues in separating headings. Since the Islamic personal law practiced in Nigeria from the time Islam XE "Islam"  got to the shores of the country is based on the interpretation of the Maliki School, we shall start with a brief examination of ownership of waqf from the Maliki School of thought. 
2.1 Maliki View on Ownership of Waqf Property
The institution of waqf XE "waqf"  flourished during the formative and blooming years of the first Islamic State established by the Prophet Muhammad (P.B.U.H.) in Madīnah.  This splendid concept of endowment was rightly upheld and tenaciously practiced by the succeeding generations in the Islamic empire over the years.
 However, with the emergence of the four major schools of thought in Islamic jurisprudence, the understanding of the law and practice of waqf was based on the geographical settings of Muslims and their adoptions of the any of the schools of thoughts respectively.
 In West Africa generally, the prevalent understanding of Islamic law since the time Islam XE "Islam"  got to the shores of the sub-continent is based on the Maliki School.  Hence, the need to examine the Maliki view on ownership of waqf properties and appraise its influence on the modern practice of waqf in Nigeria XE "Nigeria" .
 

In classical Islamic jurisprudence, waqf XE "waqf"  is considered a socio-religious duty that guarantees social security for the members of the society. The conceptual development of waqf is premised on the hadith of ‘Umar which was in form of an advice from the Prophet Muhammad (P.B.O.H.) for ‘Umar on the latter’s land in Khaybar called “Samagh”.
 “In the Islamic tradition the deed is presented as a unitary document in which ‘Umar specifies the charitable purposes of his waqf and then stipulates a mechanism for the transfer of the property to subsequent generations.”
 There are three versions of the Hadīth.
  This variation in the three narrations is undoubtedly responsible for the difference of opinion among the jurists on this charitable duty. This accounts for the variation in the growth of waqf jurisprudence in the different schools within the general ambit of Islamic jurisprudence. Without entering the arena of controversy revolving round the legality, nature, scope and ownership of waqf, this section is intended for a brief insight into the Maliki view on waqf due to the geographical-cum-jurisprudential background of the country under consideration.
According to the Maliki School, waqf XE "waqf"  is a recommended duty in Islam XE "Islam"  which is at best considered as Sunnah.
 When discussing the question of ownership of waqf, we shall focus on the distinction between the legal ownership and beneficial ownership in the waqf property. The position of the Maliki school is that the legal interest in the waqf property remains in the wāqif (endower) while the beneficial interest lies on the mawquf alayhim (the beneficiaries or cestuis que trust).  Against this backdrop, the wāqif cannot, in any way, transfer the waqf property nor utilize any income derived from it; what is vested in him is just the legal ownership.
  
The summary of the Maliki view on ownership of waqf XE "waqf"  property is that a waqf deed is revocable. This means a temporary waqf can be created.  In this situation, the reversion of the corpus, after the completion of the object of the waqf, to the wāqif or his legal heirs is permitted.
  This is contrary to the opinion of the majority of jurists who allow for perpetuity of waqf, and the ownership of such property absolutely vests in Allah.
  
2.2 The Basis of Islamic Personal Law XE "Law"  in Nigeria XE "Nigeria" 
Islamic law as a major component of the Nigerian legal system has generated a lot of controversy since the period of British colonialists.
 The first approach was to classify Islamic law as customary law.
 With this, the validity tests were applied to Islamic law. This allowed them to re-structure the application of Islamic law in the country.
 Without narrating the historical development of Islamic law in Nigeria XE "Nigeria" , it is apt to observe that the final restriction of the application of Islamic law in the country to Islamic personal matters (al-akhwāl al-shaksiyyah) was orchestrated through legislation.
 This led to a negative transformation in the communities where the full scale Islamic law was being applied for centuries. The gradual replacement of the Islamic legal system with the British law in the northern part of Nigeria dealt a great blow to social and moral values in the communities. It is unfortunate “that in Hausaland the incidents of crimes, notably, theft, murder, robbery and burglary had grown worse instead of better since the British occupation”.
 This negative transformation of the society continued till recent times when there was the re-emergence of the Sharī‘ah in a number of northern states in the country. However, Nigeria, being a federal state, the Constitution only recognizes aspects of Islamic personal law matters while the State Legislatures are empowered to enact laws “for the peace, order and good government of the State…”
 Despite this, the jurisdiction of the Sharī‘ah Court of Appeal, which is a superior court of record, is determined in the Constitution as provided for in Section 262(1).  Basically, the jurisdiction of the court which is saddled with the responsibility of handling waqf XE "waqf"  matters is limited to appellate and supervisory jurisdiction in civil proceedings involving questions of Islamic personal law.  
2.3 Waqf and Waves of Colonization in Nigeria XE "Nigeria" 
Before the arrival of the British colonialists, Islamic law was widely practiced in Nigeria XE "Nigeria"  particularly in the northern part of the country and both the civil and criminal aspects were in vogue. Ibrahim Umar rightly observed:
Before 1900, almost two third of Nigeria XE "Nigeria"  or to be precise all the Northern part of Nigeria was governed by Shari‘ah.  But when the colonial rulers came, they imposed their own legal system on us relegating the Shari‘ah to the background (terming it as a customary law).

Though the law and practice of waqf XE "waqf"  was not so developed during the early stage of Islam XE "Islam"  in Nigeria XE "Nigeria" , there are evidences to support the fact that during the flourishing period of the Sokoto Caliphate, the elite slaves (mamlūk) were saddled with the responsibility of administering the waqf lands.
 This proves the existence of waqf lands in the Muslim-controlled territories in the pre-colonial Nigeria. When discussing customary land tenure in Nigeria, a “third variant of land category, whether occupied or unoccupied land, is the waqf or common land, which an Emir can declare such land as common or public land.”

The intrusion of the colonial laws limited or totally excluded the law and practice of waqf XE "waqf"  in the day-to-day affairs of the Muslims in Nigeria XE "Nigeria" . With these waves of colonization which was experienced in some other parts of the Muslim world, a gradual decline was experienced in the regulation and practice of waqf. The burning flames of colonization greatly affected the pristine legal framework as laid down in the golden era of Islam XE "Islam"  with the promulgation of English laws of Trusts in the colonized Muslim Countries.
2.4 The Jurisdiction of Sharī‘ah Court of Appeal on Waqf Matters
It goes without saying that the present jurisdiction of the Sharī‘ah Court of Appeal as provided in the Constitution in relation to waqf XE "waqf"  will create some problems when eventually the court is faced with such questions. Before we proceed with the reasons for these myriad of problems, it is important to digest fully the relevant provisions of the Constitution which provides for the jurisdiction of the Sharī‘ah Court of Appeal.  Section 272 (2) provides: 
For the purposes of subsection (1) of this section, the Sharia Court of Appeal shall be competent to decide - 

(a) any question of Islamic personal Law XE "Law"  regarding a marriage concluded in accordance with that Law, including a question relating to the validity or dissolution of such a marriage or a question that depends on such a marriage and relating to family relationship or the guardianship of an infant; 

(b) where all the parties to the proceedings are Muslims, any question of Islamic personal Law XE "Law"  regarding a marriage, including the validity or dissolution of that marriage, or regarding family relationship, a  founding or the guarding of an infant; 

(c) any question of Islamic personal Law XE "Law"  regarding a wakf, gift, will or succession where the endower, donor, testator or deceased person is a Muslim; 

(d) any question of Islamic personal Law XE "Law"  regarding an infant, prodigal or person of unsound mind who is a Muslim or the maintenance or the guardianship of a Muslim who is physically or mentally infirm; or 

(e) where all the parties to the proceedings, being Muslims, have requested the court that hears the case in the first instance to determine that case in accordance with Islamic personal law, any other question. 
(Emphasis added).

The emphasis added clearly highlights the jurisdiction of the court in relation to any question regarding waqf XE "waqf"  where the endower is a Muslim. From the historical legal perspective, most objects of waqf in the Muslim-dominated areas in Nigeria have been land. This can be likened to the legal precedent laid down by the Prophet on Umar’s waqf whose subject matter was a land in Khaybar. 

Section 39(1) of the Land Use Act of Nigeria gives the High Court exclusive original jurisdiction in respect of any proceedings relating to land which is the subject of a statutory right of occupancy, and in proceedings to determine the persons entitled to compensation payable for improvements on such land.
 Therefore, when the question before the court relates to the endowment of a land or landed property, which court has the jurisdiction to competently hear such a case in Nigeria?  Can a statutory land be given away as waqf? If “yes”, which court has jurisdiction to hear any proceedings relating to such endowed land? These are issues which need to be addressed through dedicated legislation on waqf.
Another issue regarding the current jurisdiction of the courts on waqf XE "waqf"  matters relates to giving out a customary or family land as waqf land. According to the provisions of Section 41 of the Land Use Act, the Area courts, Customary XE "Customary"  courts or any other competent court of equivalent jurisdiction in a State shall have jurisdiction in such matters. The hierarchical structure of the Nigerian courts provides that an appeal from a lower court which relates to the issues enumerated in Section 277(2) of the Constitution lies at the Sharī‘ah Court of Appeal.  However, an appeal on a customary right of occupancy to a land or any other matter relating to land lies at the High Court of a State and not the Sharī‘ah Court of Appeal.  This was the position of the Court of Appeal in Alhaji Saidu Maje v. Da’u Dillalin Shanu
, where it was held: 

It is crystal clear, that the subject matter of the claim before the trial Sharia Court instituted by the appellant (as plaintiff) which found its ways on appeal through the Upper Sharia Court (intermediate Court) and later to the lower court, purely pertained to dispute on land or to put it in another way, it related to title to land (house). It in no way relates to Islamic Personal law at all....

The learned justices concluded:

The appellant is at liberty to take his appeal to the Katsina State High Court of Justice if he so wishes which is the proper and appropriate court having jurisdiction....

This is an anomaly; especially when the matter relates to a land given out as waqf XE "waqf" .  From the foregoing, it is clear that the relics of the legal regulation of waqf in Nigeria XE "Nigeria"  are found in a sub-section in the Constitution where the jurisdiction of the Sharī‘ah Court of Appeal is outlined. So, the jurisdiction of the Sharī‘ah Court of Appeal to hear matters involving waqf depends on the subject matter of the waqf itself. 
3. Factors Militating Against Formidable Waqf Institution in Nigeria XE "Nigeria" 
As it has been briefly discussed, waqf XE "waqf"  institution was under the office of the Emir in the pre-colonial Nigeria XE "Nigeria" .  With the replacement of the waqf law and practice with modern law of trusts, the flourishing era of waqf institution in the country became a forgotten issue.  Though waqf practices take place almost every day in the country, there is no proper management and regulation through legislation. The factors militating against formidable waqf institutions in Nigeria are briefly explained thus:
3.1.1 The Jurisprudential Issues

The Maliki law of waqf XE "waqf"  and the jurisprudential issues involved has been briefly explained.  A comparative jurisprudential study of waqf reveals that on the question of ownership of waqf, the ownership remains with the wāqif.  The legal ownership of the property is still vested in him despite the waqf deed.  However, the beneficial interest of such endowed property is vested in the mawqūf ‘alayhim and the right of transfer on the part of the wāqif and the right to utilize the income derived from such property are taken away from him either completely or for the duration of the waqf. 
The element of legal interest still vested in the wāqif portends that there is no absolute waqf XE "waqf"  according to the Maliki School. To this end, properties given out as waqf may be revoked at any time since the general belief is that waqf is revocable. This has emerged as a stumbling block for the development of waqf institutions in Nigeria XE "Nigeria"  since there is no permanent endowment which may truly benefit the people. The revocability of waqf is definitely creating a setback for the development of waqf institutions in the country.  There are cases where a person has given out a particular mosque or land as waqf and the succeeding generation takes over the property as an inherited estate. Islamic law transcends Maliki School. So, a holistic understanding of the law of waqf from the classical sources and as understood in the four major schools of Islamic jurisprudence is necessary for a waqf  legislation in Nigeria. 
3.1.2 Legal Impediments in the Resolution of Waqf Issues

For the proper management of waqf XE "waqf"  institutions and properties, it is expedient to have in place a proper legal framework for the resolution of disputes. A situation whereby a complicated or controversial system is created, as earlier explained, will definitely hinder the development of waqf institutions in the country. Mere subjection of waqf matters to the jurisdiction of the Sharī‘ah Court of Appeal while stripping off the court of the jurisdiction on land matters which sometimes relate to waqf land makes nonsense of the application of Islamic law in Nigeria XE "Nigeria" . This has definitely hindered the growth of waqf institutions in the country. There are unreported waqf lands in the country that have been subjected to the rigours of the High Court where common law of trusts has been applied. Such cases are considered as land matters which, according to the existing laws in the country, have nothing to do with the Sharī‘ah Court of Appeal. This appalling situation needs to be addressed to remove the bottlenecks affecting the proper adjudication of waqf XE "waqf"  disputes in Nigeria XE "Nigeria" . This can only be achieved through a dedicated legislation on waqf which will confer jurisdiction on the Sharī‘ah Court of Appeal when the matter relates to waqf property whether landed or movable.
3.1.3 Lack of a Dedicated Legislation XE "Legislation"  on Waqf
From the previous discussion, it is clear that there is no legislation on waqf XE "waqf"  in Nigeria XE "Nigeria" ; not even the Northern states of the country which introduced the criminal aspects of the Sharī‘ah in the wake of the return to democratic governance in the country. This move towards the introduction of the criminal aspects of Islamic law (hudūd) in the States backed with state enactments is commendable; however, there are prerequisites to that.  Social security is an important element of governance in Islamic law of governance.  Legislations for the proper implementation and administration of zakāt, waqf, and other social security mechanisms must precede the introduction of the hudūd in states that have been crippled by economic instability. 
3.1.4 Lackadaisical Attitude of the Muslim Leaders

Despite the current state of affairs in Nigeria XE "Nigeria" , the Muslim leaders particularly those who have acquired political power have failed to initiate reforms in the system. Some feel waqf XE "waqf"  is not so important in the administration of the state.  This has been proven wrong with the increasing economic benefit of waqf in many economies of the Muslim world.  The great potential of waqf in poverty alleviation is a well-known issue in many developing countries such as India, Pakistan, Kuwait, Bangladesh, Indonesia, Malaysia and some others. The development of waqf has been extended to areas like commercialization of waqf property to increase the benefit of same.  The lackadaisical attitude paid to issues of waqf in the socio-economic betterment of the people in Muslim communities has contributed to the increasing level of poverty in those communities. The Muslim leaders should not just keep quiet as if all is well. They must be proactive in initiating appropriate legislations that will suit the interest of the people. 
4. Towards a Nigerian Waqf Law XE "Law" : Some Reflections     
Having established the current state of affairs in relation to waqf XE "waqf"  properties and the existing legal framework, it is important to propose an all-embracing legislation for Nigeria XE "Nigeria" . Proper legal mechanism through legislation will ensure appropriate management and regulation of waqf properties across the country. It is important to quickly add that such a waqf law may be not easily passed at the Federal level –Nigeria being a Federal state. However, the Constitution of the country provides for state enactments. This can easily be exploited to enact proper legislations in the states particularly in the Northern part of the country where there is an overwhelming majority of Muslims.  It may be surprising to observe that there are many waqf properties lying fallow in these Muslim communities. If such properties are well managed and their hidden potentials are unlocked, poverty will be alleviated drastically.  
In order to avoid jurisprudential issues, it is important to constitute a high-power committee consisting of learned scholars, who should be saddled with the responsibility of preparing an outline of the waqf XE "waqf"  law based on best practices from the four major schools of thoughts in Islamic jurisprudence and the applicability of such rules in the modern Nigeria XE "Nigeria"  society without prejudice to the Qur’an and Sunnah.  The establishment of a statutory body such as Waqf Development Commission to supervise and manage the development of waqf properties should form part of such legislation for proper management and accountability.
 
The legislation on waqf XE "waqf"  must contain explicit definition of what waqf is and what is not according to Islamic jurisprudence.  It must also contain the nature of waqf created –testamentary waqf or inter-vivos. Other important issues that should be covered in the legislation include the creation of waqf, subject matter of waqf, valid objects of waqf, the contents of a waqf deed and the proof of the creation of waqf,  the development of waqf properties, and the application of waqf income in objects as near as possible as the original object.
The disputes arising from waqf XE "waqf"  properties should fall under the jurisdiction of the Sharī‘ah Court of Appeal while an original jurisdiction is conferred on the Sharī‘ah Courts. However, it is important to create court-connected dispute resolution mechanisms within the Sharī‘ah court system itself. Such may include sulh-oriented policies within the court system as prerequisites to court adjudication. This policy will enhance the development of waqf properties in the country because court adjudication may cause unnecessary delays which may be counter-productive in the final analysis. This will reduce the number of waqf-related disputes going for protracted adjudication.  
As a preliminary step in the evaluation and development of waqf XE "waqf"  properties in the country, the legislation should provide for survey of awqāf properties which are worthy of development.
 “Survey of awqāf is essential to gather definitive information about their number, nature, valuation, income, management and history, which may be useful in the formulation of any strategy for the development of such awqāf in any country which are suitable for development.”
 The proposed Waqf Development Commission should have a department saddled with such a herculean task.  If such is properly managed, the income that will accrue within a short period of 5 years is enormous. Syed Khalid Rashid gives empirical evidence to corroborate this point:
Studies of developed waqf XE "waqf"  properties in India, the Middle East and Sudan show that a minimum of 20% is the annual rate of return on the developed waqf properties. That is, whatever is invested on developing a waqf property stands recouped in 5 years, after which the total income is available for social welfare schemes.

Another important issue to be covered in the legislation is the utilization of the income of developed waqf XE "waqf"  properties. The Director of the Waqf Development Commission should be empowered to issue guidelines on the prioritization of the services that are channeled toward the betterment of the community. We must add a caveat here. In no circumstance should waqf income be expended on usurious transactions or interest-bearing deals.  In the calculation of all expenses incurred in the development of a waqf property, any expenses incurred by the Commission or any other statutory body saddled with the responsibility of developing such properties should be deducted from such income.  However, no accruing interest should be calculated nor paid to anybody as this contradicts the fundamentals of Islamic finance. These cautionary words are important because a country like India which, relatively, has a standard law regulating waqf properties, failed to address this issue of interest accruing from the expenses incurred in the development of the properties.
  
5. Conclusion   
From the foregoing, it has been established that there is an urgent need to streamline the legal framework for waqf in Nigeria through proper legislation. This may partly lead to the institutionalization of waqf in the country, there should be some allowances for private initiative in this regards. The proposed legislation on waqf should only contain general guidelines for the regulation and management of waqf properties and waqf-related issues in the country. So, in order to revitalise awqāf in the country, there is need for a proper legal infrastructure, and more importantly, professional management techniques as fundamental prerequisites. With the independence of Nigeria XE "Nigeria"  forty-nine years ago, there is an urgent need to return to the golden age of the Islamic empire where the institution of waqf flourished well as a state-powered phenomenon to build the community especially in areas where social amenities are needed.  The economic potentials of such awqāf property is beyond doubt.
In formulating a viewpoint about this fundamental problem in the operation, regulation, and management of waqf XE "waqf"  in Nigeria XE "Nigeria" , it is apposite to submit that this charitable concept needs to be given a free-hand to operate as a charitable phenomenon to assist the less privileged.  Dedicated legislation must be made to codify the timeless charitable rules and regulations as contained in the pristine law of waqf based on the best practices in all the four schools of thought in Islamic jurisprudence. The modern practice of Islamic law has crystallised. Gone are the days where one must still stick to a particular school of thought (taqlīd). This waqf-initiative will go a long way in assisting the needy.  There are perhaps too many issues for a detailed discussion in relation to waqf XE "waqf"  law and practice in the Nigerian legal milieu. The foregoing discussion is not exhaustive and is only intended to serve as a launching pad for further research in this area. 
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� The three variations of the Hadīth are:


1. ‘Umar acquired some land in Khaybar.  He came to the Prophet and said: “I have received land like which I never had any property before.  What is your command about it?”  “He (the Prophet) said: “If you wish you may detain it and give in charity its usufruct”.  


 ‘Umar endowed it for the poor and the needy, for his relatives, for the manumission of slaves, in the way of Allah, for the guests and for the travellers, subject to the condition that the property would not be transferred by sale or gift, nor would it be inherited.  There was no harm if the person managing it ate from it in the approved way or fed his friend but it (the usufruct) would, in no case, be hoarded. 
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