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Abstract
Many orientalists, among others Joseph Schacht 
, are of the view that Islamic Legal System does not recognize the concept of “Juristic Person” i.e. Corporations, Universities and Organizations. This is our point of departure and we attempt to highlight in this paper that Islamic Law recognizes “Juristic Person”. Admittedly though the term “Juristic Person” is not being mentioned specifically by the classical texts of Islamic Jurisprudence, it is totally untrue that Islamic Legal System does not recognize the concept of “Juristic Person”:; the non-existence of nomenclature does not negate the existence of the concept as early as Islam itself. The Shari’ah rulings and principles concerning “Juristic Person” can be found in the Holy Quran and Sunnah of Prophet Muhammad S.A.W. The classical scholars of Islamic Legal System had earlier discussed and developed an equivalent doctrine which formed a valid ground for the concept of “Juristic Person” which forms a part of Islamic Legal System. 
The first part of this paper will focus on the concept of “legal person of the natural person” which is closely attributed to the legal person of human beings. The second part will highlight the Islamic classical texts exposition of the concept of “Juristic Person”. This paper will further discuss few situations which had been laid down by the jurists that gave rise to the rights and liabilities of the “Juristic Person”, which actually manifest the beauty and treasures of the Islamic Laws  in advocating its flexibility and organic nature to any future commercial concerns it might encounter.
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1.0 Introduction

A fundamental principle of modern day secular company law is that a company is a creature incorporated pursuant to the provision of the law and it enjoys a distinct legal person separate from its shareholders. This characteristic applies irrespective of whether the company is a private limited company or a public limited company. A company as a legal person, amongst others is capable of owning property, being subjected to legal rights and obligations, suing and being sued. 

It is well established that Islamic Law too recognizes the concept of juristic person
. The juristic person is a presumed person, a legal entity with separate form from the individuals who establish them. It has some human features but not the human qualities. It is a presumed person but not a human being. It is therefore untrue that Islamic Law does not recognize the concept of juristic person although admittedly the term juristic person is not mentioned explicitly by classical Muslim jurists (fuqaha). However, they recognize this concept based on Islamic practice rather than specific definition and explicit term
. Accordingly, entities such as commercial companies, universities, hospitals and mosques can have such a presumed person and can enter into a contractual relationship provided that such a relationship is carried out by their competent representatives
. 
Almost all Muslims countries have drafted their legislations that recognized this concept in their Laws. If Islamic Law does not recognize the concept of juristic person in its entirety, there could not have been a rich literature in Islamic Law on legal recourse and matters for companies and institution as separate entities. Jurists (fuqaha) make the distinction to differentiate them in form and substance from the individual and shareholders, who establish and manage them.

Legal Person

In order to have a clear picture on the concept of juristic person, no consideration on this issue would be complete without a brief mention of the legal capacity of natural person or real person in Islamic Law. The discussion will first provide a general perspective of legal capacity doctrine representing the general framework of legal capacity of natural persons, and subsequently discuss the support for this concept of juristic person and evaluate it from the Shari’ah point of view. Indeed there is much in the work of many modern scholars of Islamic Law.

Legal  Capacity of Natural Person (Ahliyyah) in Islamic Law.

Legal capacity of natural persons or living human beings (Ahliyyah) corresponds to the living status of a human being. It begins when a person is born alive and ends upon his death. The exact beginning and end of the natural person legal capacity is a different issue. It is particularly important that Islamic Law too concern presumed legal rights given to a human being to enjoy certain rights before his birth and even after his death.

Legal capacity (Ahliyyah) is defined by Al-Zarqa as “a description presumed in a person rendering such a person a possible candidate to receive a legislative injunction”
.      Al-Sabouni defines it as “the ability of a person to oblige, be obliged and conduct one’s affairs by oneself”
.

Based on the above brief definition it indicates that al-ahliyyah is a capacity to qualify a person to become able to acquire rights, bear obligations and power to conduct actions and transactions that are able to produce their legal effects
. Such basic capacity is inherent in every natural person and is lost only through his death. 
“Legal capacity” in Islamic Law consists  of (2) two kinds, namely, Ahliyyat al-wujup (capacity to acquire rights) and Ahliyyat al-ada’ (capacity to execute):
The first aspect, Ahliyyat al-wujup by definition, is the ability of a person to acquire rights and to bear obligations
, the said capacity corresponding to the living status of human being and forms the element of legal person. Thus, it exists in every living human being regardless of sex, color, race, age, creed, mental, and physical ability or disability. 

The second aspect of legal capacity in Islamic Law is Ahliyyat al-ada’ (capacity to  execute) where it is defined as “the ability of a person to initiate actions, the consideration of which depends on a sound mind” 
. Al-Sabouni defines it as the ability to effect actions that are recognized by Law
. The presence of a sound mind, comprehension and discernment are, therefore the main attributes of Ahliyyat al-ada’. Once these conditions exist the person attains the level of full legal capacity and becomes able to receive the Shari’ah injunctions and be accountable for actions involving obligations and use or abuse of rights. Full ahliyyat al-ada’ can be attributed to every human being upon attaining the age of maturity and satisfying its requirements, namely, attaining a sufficient level of mental and physical maturity (al rushd
) such as a person with the following attributes such as sound mind, comprehension and discernment. Any person who lacks one of these qualities is presumed to have restricted ahliyyat al-ada’.

The classical texts on the concept of legal person tend to be preoccupied with the discussion of the concept of legal capacity of ‘natural person’ rather than the ‘juristic person’, a feature of the earlier literature which had led many western orientalists to claim that the Islamic Law does not recognize the concept of juristic person. However, the basic question here is whether the concept of a juristic person is acceptable to the Islamic Law.  Although admittedly that the term is not mentioned explicitly by the classical texts, but in my humble opinion, the mere non-mentioning of the term “juristic person” in the classical Islamic texts does not mean the non- existence of juristic person in Islamic Law. The fuqaha have limited their attention in explaining the concept of juristic person. The reason according to the Muslim jurists (fuqaha), “juristic person” in the establishment for religious or public purpose - becomes juristic persons 'ipsa jure' without intervention of the authorities and without limiting their capacity to acquire gifts and subjecting itself to legal rights and obligations. The juristic person is a presumed person in entity with separate form differentiating itself from the individuals who establish it but it does not have human qualities.

The Concept of Juristic Person in Islamic Law

The modern Islamic scholars (fuqaha) have been writing on the concept of juristic person and have been asserting that Islamic Law has always recognized it. Abdul Qadir Audah illustrates this fact in a profound argument saying that: 

“The Islamic Law has, since its dawn, recognized the existence of juristic persons. The jurists have discussed the state treasury and waqf as juristic persons. Similarly, they have considered the schools, orphanages, hospitals, etc, as the juristic persons and competent to hold and exercise the rights”

Mustafa Zarqa states clearly that the concept of juristic person exists in Islamic Law in its most developed form, he says:

“When we referred to the original texts and sources of the Shari’ah, we found in it legal provisions which in substance propounds the concept of juristic person and its  legal status. And, also, we found the legal provisions which personify the juristic person with all its principles and characteristics which are attributed to it by the latest (Western) law”
.

He further adds:

“In the same pattern of the latest (Western) legal position of the juristic person, it is found in the Shari’ah in the most perfect form in the shape of treasury, waqf and the state in which the head of state personifies the entire Muslim community”
.

The above-mentioned findings clearly intended to show that the juristic person has   long been accepted by Muslim jurists (fuqaha). However the above illustrations can be further understood by the following essential characteristics of juristic person:

1. It can perpetuate its legal status independent of the natural person

2. It has legal right and can own property.

3. It is responsible for legal obligations and possesses the borrowing powers
.
All these  three (3) characteristics are exhibited in the Shari’ah mechanisms in the  State,  Treasury (Bait al-mal) and  waqf. Classical Islamic jurists unanimously regard the fact that waqf institution has a separate entity that is different from that of its administrator (mutawalli) with separate set of financial rights and obligations. The jurists (fuqaha) say that, if a property is purchased by the income of waqf, the property so purchased shall be treated as a property owned by the waqf. It clearly means that a waqf 
 is like a real person who can own a property. In addition jurists (fuqaha) too allow waqf to incur debts with the permission of the judge (qadi)
. According to them the administrator can ask the judge to allow him to borrow money on behalf of the waqf in order to provide the necessary maintenance for the waqf properties. The following quotation taken from classic literature of Fiqh is  evident that a waqf has a separate legal capacity which can be regarded as a juristic person, which says that: :

“The proof of loan against the waqf stands without the intervention of the responsibility of the administrator (mutawalli)”
.

It is clear from the above examination of various references that waqf can own properties. Obviously, a waqf  is not a human  being, yet Islamic law treats it as a human being in the matter of ownership. Hence when ownership is established, it will logically follow that it can sell, purchase, be a debtor and a creditor, sue and be sued, and thus all the characteristics of a juristic person can be attributed to it.

The basis of the above discussion can also be valid regarding Islamic Public Treasury (bait al-mal) mosques, hospitals, universities, orphanages and charitable institutions as all of them have a separate juristic person different from their administrators. All this can be found in the classical books of Islamic Fiqh.

Al Imam Ramli says:

“The will (wasiyyah) in favour of a mosque is lawful although the intention is to make it owner of the property. Mosque is like a free natural person and can hold property”
.

Another example of the existence of juristic person, which can be found in Fiqh literature, is that of the Bait al-mal. Being a treasury for the public, it has its financial independence, it also has its special system in the distribution of Zakat resources, taxes, (kharaj) booty, tribute and spoils of war for the people mentioned in the Quranic verse of Sadaqah. Bait al-mal enjoys legal rights and has financial legal capacity, independent in its capacity, it is neither subordinate to the Khalifah (head of state) or any of the administrators
.

We can draw the analogy that the independence and separate entity of the Muslim s State (Ummah) is distinguished from that of its Head of State. Shari’ah did not compromise in its dichotomy between the State and the Head of State. The guiding rule in Shari’ah that the s State has juristic personality is based on the following Qur’anic verses ;

Surah Al ‘Imran : 104:

“Let there among you be an Ummah that summon to all that is beneficial, commands what is proper and forbids what is improper; they are the ones who will prosper.” 

Allah also says in Surah Al Haj: 41:
 “Those who, if We establish them in the land (with authority), establish regular prayers and practice regular charity and enjoin the right and forbid the wrong…”

The foregoing Qur’anic verses illustrate that Allah (S.W.T.) has characterized the Ummah as a separate entity from  its head of state, since Allah (S.W.T.) said, “You are the best Ummah ever brought forth for mankind: enjoying the proper and forbidding the improper and believing in God.” (3:110).
Therefore commanding the proper and forbidding the improper (amr bi alma‘ruf wa nahi ‘an almunkar) is not incumbent upon everyone individually. It is rather a collective duty upon the whole Ummah (`ala`l-kifaya)  in order to fulfill the task described in the Qur’an.

This is why the consensus (ijma’) of the Ummah has become a decisive argument (hujja). The Qur’anic verses make it a logical necessity that anything the Ummah does not ordain is not something proper, while anything it does not forbid is not something improper. Thus, accordingly it is right to say that the Ummah presumed personality in entity that has separate existence from the individuals who is being ruled and who rule it which evolved from the Qur’anic injunctions.

A similar point is made in the well known Hadith in which the Prophet (S.A.W.) is reported to have said:

“If one of you sees something wrong, let him change it with his hand; if he cannot, then with his tongue; if he cannot, then with his heart and this is the weakest faith (Sahih Muslim, narrated by Abu Said Al-Khudri).”

This Hadith addresses the entire Ummah and says: “if any of you see wrong, let him change it…” the Hadith does not say:” if any government official or any scholar or imam of mosque…”

The leader and government officials are supposed to act on, for, or on behalf of the entire state (Ummah) to achieve public interest in the present and future action of the government as long as it does not run into conflict with the objectives of the Shari’ah. In the event of any conflict, the objectives of Shari’ah must prevail.

The Head of State should aim at achieving public interest as the legal maxim stated that:
“The management of citizen’s affairs is dependent upon public welfare (Maslahah)” 

In this connection, Qarafi has shown that no one appointed to any office – from the caliphate down to guardianship – is allowed to act in that capacity unless it is to promote a benefit (maslahah) or prevent evil (masfsadah). Imams and rulers should therefore excuse themselves from anything that does not require the greatest effort. This means that what is outweighed (marjuh) is not the best and that adopting it is the easy way out.21  To what he said, I should add the following. When Jabir ibn ‘Abd Allah gave his pledge of allegiance to God’s Apostle, the Prophet stipulated that he should “be sincere and true to every Muslim.” Furthermore, Qarafi mentioned, “In every investiture,  priority must be given to the person who is more qualified and more suitable to the respective over the one who is less so.”22
It is therefore well defined that the position of juristic person is independent, even the Head of State and its administrators have no right to encroach into its domain as long as the legal maxim of the Shari’ah is not compromised. 

The above discussion proves that the characteristic of the concept of juristic person applies to commercial companies or Sharikat. Modern Muslim  scholars (fuqaha) have accepted the application of the concept “distinct legal person” to modern companies based – on the same arguments above and does not give rise to any problems with regard to the application of separate juristic person and concept of limited liability from its shareholders. Al-Sabouni provides examples of such companies such as ownership of companies and contract companies including companies incorporated based on ‘Labour’, companies based on ‘Capital’ and companies based on the ‘Reputation of one of the partners’23.
There is no doubt that the Muslim  jurists (fuqaha) do treat the companies as separate juristic person throughout Islamic History. Although in the Islamic Law of muamalat, the term “juristic person” did not specifically appear in its exact terminology in the classical books of Fiqh, it is widely described in the concept for entity. Though the Fuqaha did not mention clearly this term in their writings, it could be understood from the cases that are cited in their writings. Thus, personalization of these institutions including companies would not have been necessary in most of the cases.

Limited Liability in Modern Corporate Entities

The Western Joint Stock Companies as a form of business organisation with separate legal entity does not appear directly in the classical books of fiqh. The closest approximation to the Joint Stock Company legal entity has been the buyt al-mal (public treasury), Mosque property, awqaf (endowments), and mufawadah partnership. 24 

The modern Joint Stock Company essentially constitutes a combination of Mudarabah and Sharikah al-inan. In these kinds of Islamic partnership, all the shareholders are partners, although not necessarily equal, and by virtue of their having contributed in varying amounts to the capital of the company. In this instance, the shareholders are considered as the sahib al-mal. However, shareholders who also act as directors are like mudaribs by virtue of their responsibility for the management of the company. They are agents via whom the company acts. They also occupy a fiduciary (Amin) position, and most of them act with loyalty, good faith, exercise maximum possible care and skill when executing their responsibilities similar to the way a mudarib is expected to do in his capacity as a trustee. Therefore, the directors are considered as both sahib al-mal and mudarib.
Generally speaking, contemporary Muslim jurists have approved the Joint Stock Company to form on the basis of the Islamic Law Principles of Qiyas (analogy) and masalih mursalah (public interest). Thus, it is only permissible to form a Joint Stock Company whose objectives and capital are both in accordance with the Islamic law. It is not permissible to buy shares in a company whose main objective is manufacturing a prohibited commodity such as alcohol, money lending based on interest or trading in prohibited activity. The issuance of securities by Joint Stock Company must comply with Shari’ah principles and among the instruments traded or listed are ordinary shares, warrants, transferrable subscription rights and loan stocks or bonds. To ensure that these tradable instruments are permissible (halal) or Shari’ah compliant stocks, contemporary Muslim jurists (Shari’ah Advisors) have formulated a number of rules. Shari’ah compliance requires that the business activities of a given company pass certain criteria through a process called “stock screening”.The basic motivation as mentioned earlier is that interest-based financing and earnings are not allowed and certain activities are prohibited (such as pork production and distribution, pornography). In addition, equality is encouraged (example equal rights in the event of bankruptcy). Other qualitative criteria to be taken into consideration are that the core activities must not go against Shari’ah principles and the haram element must be small compared to the core activities; the public perception or image of the company must be good or exemplary; and the core activities must be considered maslahah (in the public interest) to the Muslim Ummah and the country, and the non permissible elements present must be minimal and involve matters such as umum balwa and urf. These basic rules are supplemented by a number of quantitative filters that are based on the financials of the company (example the income statement and the balance sheet). These quantitative filters and the associated compliance limits (such as the designated thresholds beyond which the stocks will not be classified as Shari’ah approved: the 5%, 10% and 25% benchmarks as designed by the Securities Commission of Malaysia) are somewhat more subject to discussion amongst contemporary scholars. It is generally agreed by most scholars that even companies that pass all these qualitative and quantitative filters are only “interim compliant” unless all ratios are zero in which case the company becomes “unconditionally compliant”, which is an indication that most scholars are in agreement that the compliance limits would be tightened over time.
 The jurists agree that it is permissible to form companies whose shareholders are not liable for debts beyond the value of the shares they hold (limited liability). However, the creditors of the company are mainly aware that their claims are limited to the assets or capital of the company and they accordingly deal with the company on that basis. Therefore, there is no possibility of fraud or deception in this case.

The liability of certain shareholders may permissibly be unlimited provided these shareholders have not charged a fee as consideration for unlimited liability. Companies exist in a situation whereby the liabilities of some shareholders are unlimited as opposed to that of other shareholders. It will however be in this case that the company essentially constitutes a combination of Sharikah al-Mufawadah and Sharikah al-inan.

Finally, it is necessary to reform Joint Stock Companies in the light of Islamic principles and teachings to safeguard the interests of shareholders and investors. In  addition, it is necessary to reform stock exchanges to ensure the share prices reflect more or less the underlying economic condition and do not fluctuate erratically in response to speculative  forces in the stock markets.

Requirements to be observed as criteria for the screening of stocks to be complied with the Shariah principles. 

Having cited the issuance of securities by joint stock companies; the following observations can be deduced:

1) The most important requirement is that since stocks represent pro rata ownership interests in joint stock companies, the company itself must be engaged in islamically permissible (Halal) activities.

2) Ownership interest relates to ownership in real assets and not in debts or money.

3) A Shariah requirement that naturally follows the above observations maintains that the company neither borrows money on interest nor keeps its surplus in an interest bearing account.

It may be carefully noted that a company which fulfils the requirement cited above is a rarity in contemporary stock markets. Hence, contemporary Muslim jurists have undertaken a thorough examination of relevant verses from the Holy Quran and the Sunnah. In addition, they have developed some important norms of Islamic ethics which are applicable to stock markets. So the stock market scenario must not be neutral when facing unethical practices, instead they must take all measures to avoid or eliminate it altogether. However, these Islamic ethics & norms may form the basis of regulation and legislation relating to stock markets. 
The following are some important Islamic ethics & norms:

(1) Freedom to contract

Islam provides a basic freedom to enter into transactions. The Qura’n and the traditions of the Prophet (S.A.W.) emphansize on freedom to contract and recognizes this freedom too. However this freedom does not imply unbridled freedom to contract. Exchange is permitted only when undertaken in permissible commodities or property (al-mal).
(2) Freedom from all kinds of riba
(3) Freedom from excessive uncertainty (gharar)

(4) Freedom from gambling (Qimar) and gains made from games of chance which involve unearned income (speculation).

(5) Freedom from price control and manipulation.

(6) Entitlement to transact at fair prices.

(7) Entitlement to equal, adequate and accurate information

(8) Freedom from detriment (darar) 
Avoiding whatever is likely to cause injustice, disputes or general animosity between the contracting parties. In addition, any contract between two parties concluded with their mutual consent should be not detrimental to the interests of a third party, thus such contract is considered unethical and is not permissible. 

(9) Mutual Cooperation and Solidarity

    (10) Maslahah mursalah (unrestricted public interest) which harmonise with the  

           objectives (maqasid) of Shariah and preventing the mafsadah (evil act).

These norms of Islamic ethics on which Islamic economics are based should be an integral part of Islamic stock market policies in providing fair dealing and guarantees risk assessment, good management and good accounting policies that ensure appropriate disclosure, transparency and find just system to protect and ensure the continuity and the growth of the Islamic financial market.
Conclusion
The concept of juristic person and limited liability of company as it is  closely related to the former concept has always been recognized by almost all Muslim  countries including those countries which based their regulations on Islamic Law more than Secular Laws25.   
 

Islamic Law has always been organic, dynamic, practical and pragmatic in its form and practice to meet the need and demand of the ever challenging and changing world. Its non- specific discussion on juristic person in the vast Islamic literature is compensated with a vast concept on entity that gives and limits the rights, power, responsibility, obligation and liability. Such concept has indeed been formulated and regulated into laws and regulation, which give breath to Islamic Law to meet the needs of human being. In a nutshell, Islamic law is never exhaustive in describing the availability of concept, and practicing it in the Islamic framework.
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Egyptian, Civil Code, Articles 52 and 53, contain a positive statement to the effect that all Partnership Companies and Shareholder Companies will have separate legal personality it provides that


Article 52 : Juridical / juristic persons are:-





The State, the Provinces, Towns and Villages in accordance with the provisions fixed by law, besides the Administrations, departments and other Public institutions to which the law has granted the status of juridical personality.


Religious group and sects which the State has recognized as juridical persons.


Waqfs, Mortmain or Islamic endowments.


Civil & Commercial Corporation.


Association and foundations created in accordance with the subsequent provisions hereof.


Each group of persons or funds established and granted the juridical personality by virtue of law provision.





Article 53 : 


A juridical person enjoys all the rights, within the limits established by law, except these rights which are inherent in the nature of an individual.


A juridical person has:-


Its own patrimony


Legal capacity within the limits fixed by its constitution or established by law


The right to sue


Its own domicile. This domicile is the place where its seat of management is situated. A corporation whose seat of management is situated abroad while practicing activities in Egypt in accordance with the internal law, to have their seat of management at the place where its seat of management is situated.











188

