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Introduction
Allah has declared in aHadith-Qudsi:

 that He will become a partner in a business between two Musharik (partners) so long as they do not indulge in cheating or breach of trust (Khiyanah).

In light of the Islamic teachings on this subject, partnerships have been a prevalent

business practice in the very earliest eras of Islamic history. Several instances of

business partnerships among the Sahabah (companions) of Prophet Muhammad

(sallallahu-alayhi-wasallam) have been cited in history texts.

Interestingly, it is this very concept that has contributed greatly to the dissemination

and spread of Islamic teachings in the world, in this sense that having set up

partnerships the Sahabah were able to free themselves to spend quality time in the

company of the Holy Messenger (sallallahu-alayhi-wasallam). Thus a large number of

his companions were able to report and convey his teachings. This would not have

been possible on this scale, if the system of business partnerships was not in vogue

among the companions. This is sufficient to prove the benefits of partnerships or joint

ventures.

DEFINITION OF MUSHARAKAH

Shirk or Shirkah in Arabic means partnership. Assigning partners to Allah is referred

to as Shirk. Shirkah is a partnership in Arabic. Musharakah means the act or contract

of striking up a partnership.

In classical Islamic law, partnerships are referred to as Shirkah. In the parlance of

contemporary jurists, the term Musharakah (sharing) is more commonly used. Both

words are from the same derivative and are used interchangeably. However, the

concept of Musharakah is slightly limited in relation to the concept of Shirkah, which

is used in a wider sense as will be pointed out shortly, InshaAllah.

In Islamic law, Musharakah is a partnership that may assume numerous forms. It is a

highly flexible concept and may cover various situations. In its broader sense

Musharakah means a joint enterprise formed for conducting some business in which

all partners share the profit according to a specific ratio while the loss is shared

according to the ratio of the contribution. The connotation of this term is limited in

comparison to the term Shirkah, which is more commonly used in classical Islamic

law.

CLASSIFICATION OF MUSHARAKAH

The jurists have attempted various classifications of Shirkah, the details of which are

contained in virtually every text of Islamic Law. The classification of the various types

of Shirkah is done in a highly scientific manner. It should be noted that slight

differences of opinion do exist between the scholars on the classification as well as the

regulations relating to Shirkah. There is also a diverse use of terminology to describe

the various types of Shirkah. All of this could prove to be quite bewildering to the

uninitiated in this field. A quick overview of the various types of partnerships will not

be out of place at this juncture.

There are two major classifications:

Shirkat-al-Milk: Partnerships by ownership - this is further divided into:

-- Ikhtiyari (optional) and Ghair-Ikhtiyari (compulsory or non-optional)

Shirkat-al-Aqud: Partnership by contract or contractual partnerships - these are further

divided into three major types:

-- Shirkat-al-Amwal: This is a partnership in capital - where all partners invest some

capital into a commercial enterprise

-- Shirkat-al-Aamaal (also referred to as Shirkat-al-taqabbul, Shirkat-al-Sanai or

Shirkat-al-Abdan): This is a partnership in services - where all partners jointly

undertake to render some services for their company, and the income is distributed

among them according to an agreed ratio

-- Shirkat-al-Wujuh: This is a partnership in goodwill - here the partners have no

investment at all, but they purchase commodities on credit, by getting capital on loan

because of their goodwill or social status; the profit earned is then distributed between

them at an agreed ratio.

All of the above three are then further divided into two types:

-- Mufawadhah: Where capital & labour are at par. All partners share capital,

management, profit, risk in absolute equal proportions. This is a necessary condition

for the validity of this partnership. Every partner who shares equally is a Trustee,

Guarantor and Agent on behalf of the other partners.

-- Inan: Where equality in capital, management or liability might be equal in one case

but not in all respects, meaning either profit is equal but not labour or vice versa.

There are also hybridized type of partnerships, which have not been catalogued in the

works of classical scholars in details, but are being put to practical application by

contemporary scholars to solve modern-day problems and provide viable Islamic

equivalents for existing partnership models. 

As stated earlier on, all these modes of partnership are termed as Shirkah in the

terminology of Islamic law, while the term Musharakah is not found in the books of

Fiqh. This term has been introduced recently by those who have written on the subject

of Islamic modes of financing and it is normally restricted to a particular type of

Shirkah, that is, Shirkat-al-Amwal. Sometimes it also includes Shirkat-al-Aamaal

where partnership takes place in the business of services. It also covers certain hybrid

types of partnerships.

It is evident from the above explanation that the term Shirkah has a much wider

sense than the term Musharakah as it is being used today. The latter is limited to

Shirkat-al-Amwal only, while the former includes all types of joint ownership and

partnerships. 

2. Shirkat ul ‘Aqd

This means a partnership effected by a mutual contract.

Shirkat ul ‘aqd may come into effect  in different ways:

1. Shirkat ul Mufaawadah

The literal meaning of Mufaawadah is to put into each other’s care.

Shirkat ul Mufaawadah is called as such because each partner puts his property into the other Partner/s care.

Some of the conditions necessary for this type of partnership to be valid are:

1. The partners’ capital invested must be equal at all times.

2. Each partner equally shares the profit or loss of the business

3. Each partner is a Wakeel or agent of the other partner/s  and has therefore the right to buy or sell goods on the other partner/s behalf. Thus every partner represents the other partner/s when negotiating any business deal.

4. Each partner is also a Kafil or a guarantor and thus responsible for the debts incurred by the other partner/s

2. Shirkat ul  ‘Inaan

The literal meaning of ‘Inaan is to become apparent/ clear.

In this type of partnership the partners clearly stipulate their rights according to their wishes through mutual contract.

This partnership is also known as Shirkat ul Amwaal.

Musharakah is a term not found in the books of Fiqh. This term has been introduced recently by those who have written on the subject of Islamic modes of financing and is restricted to this particular type of Shirkah , ie, Shirkat ul ‘Inaan.

Some of the conditions necessary for this type of partnership to be valid and other conditions that can be included in the contract may be summarized as follows: 

1. Partners’ Capital

The partners’ capital invested can be in any proportion.

2. The Nature of Capital

The share capital can be contributed either in cash or in form of commodities such as equipment, furniture, motor vehicles etc. In the latter case, the market value of the commodities shall determine the share of the partner in the capital.

8. Termination of Musharakah: 

Musharakah will terminate if the purpose of formingthe Shirkah has been achieved; if any of the partners applies for termination; if any ofthe partners die or becomes insane or incapable of effecting commercial transaction

9. Limited Liability: A distinguishing feature of musharakah is the limited liability of

the shareholders. They cannot be held liable for more than the amount of capital they

have invested. This requirement makes it necessary to regard the musharakah as an

entity separate from the individuality of the shareholders.

Termination of Partnership without closing the Business

If one of the partners wants the termination of the partnership, whilst the other partner/s like to continue with the business, this purpose can be achieved by mutual agreement. The partners who want to run the business may purchase the share of the partner who wants to terminate his partnership, because the termination of the partnership with one partner does not imply its termination between the other partners.

However, in this case, the price of the share of the leaving partner must be determined by mutual consent, and if there is a dispute about the valuation of the share and the partners do not arrive at an agreed price, the leaving partner may compel the other partners on the liquidation or on the distribution of the assets themselves. 

The question arises whether the partners can agree, while entering into the contract of partnership, on a condition that the liquidation or separation of the business shall not be effected unless all the partners, or majority of them want to do so, so that the partner/s who want to come out of the partnership shall have to sell his/their share to the other partners and shall not force them on liquidation or separation.

The traditional books of Islamic Fiqh seem to be silent on this question. However, it appears that there is no bar from the Shari’ah point of view if the partners agree on such condition right from the beginning of the partnership.

This condition may be justified, specially in the modern situations, on the ground that the nature of business, in most cases today, requires continuity for its success, and the liquidation or separation at the instance of the partner/s , may cause irreparable damage to other partners.

IF a particular business has been started with huge amount of money which has been invested in a long term project, and one of the partners seeks liquidation in the infancy of the project, it may be fatal to the interests of the other partners, as well as to the economic growth of the society, to give him such an arbitrary power of liquidation or separation. There such a condition seems to be justified and it can be supported by the general principle laid down by Nabi Sallallaahu alaihi wa sallam in his famous hadith:

All the conditions agreed upon by the Muslims are upheld, except a

Condition which allows that it is prohibited or prohibits what is lawful

Valuation of the Business at the time of Termination of the Partnership

The valuation of the business at the time of termination of the partnership will be generally based on the market value of the partnership at that point in time.

However, in order to avoid major disputes, and keeping the in mind the hadith mentioned above, the partnership contract can include the basis of valuation to be used at the time of termination. This can be based on the normal standards applied in valuations or any method mutually agreed upon by the partners.

Mediation and Arbitration

A mediation and Arbitration clause should definitely be included in the contract in order to avoid unnecessary litigation and exorbitant costs.

Shirkat us Sanaa’I

The literal meaning of Sanaa’ I is to, to construct; work.

In this type of partnership all the partners jointly undertake to render services for their customers and clients, and the fee charged from them is distributed amongst the partners according to an agreed profit ratio.

Example :

IF two persons agree to undertake tailoring services for their customers on the condition that the wages so earned will go to a joint pool, which shall be distributed between them, irrespective of the quantity of work each partner has actually done.

Any of the partners may take a greater share of the profits than the others because of his superior skill or special job or any other reason.

Losses will be shared according to the partner’s share in the profits.

This type of partnership can be entered into amongst lawyers, accountants, artisans , technician, shoemakers. Etc.

This partnership is also known as Shirkat ul A’maal or Shirkat ul Abdaan or Shirkat ul Taqabbull.

Shirkat ul Wujooh

IN this type of partnership the partners have no capital at all. All they do is that they purchase the commodities on a deferred price and sell them. After paying the price of the goods to the merchants, the profit so earned is distributed between them at an agreed ratio.

This type of business can only be done by persons of great reputation, integrity and honour. 

All losses will be shared in the proportion to the partners’ share of the profits.

RULES & REGULATIONS OF MUSHARAKAH

The specific rules and regulations relating to the different types of Shirkah are

voluminous. These are better consulted in the relative sources of Islamic law

textbooks. In this paper only the basic rules of Musharakah will be covered briefly:

1. Existence of Mutaaqideen (Partners): A partnership cannot be constituted without

the presence of partners

2. Legal capacity of partners (ahliyah): Partners must be sane & mature; the contract

must take place with free consent of the parties without any fraud or misrepresentation

3. The rate of profit sharing should be determined: Share of each partner in the

profit earned should be identified at the time of the contract; only a percentage of the

total return is allowed, not a fixed return. The ratio of profit for each partner must be

determined in proportion to the actual profit accrued to the business and not in

proportion to the capital invested by him, e.g. if it is agreed between them that A will

get 1% of his investment, the contract is not valid. It is not allowed to fix a lump sum

amount for anyone of the partners or any rate of profit tied up with his investment.

Therefore if A & B enter into a partnership and it is agreed between them that A shall

be given R.10 000-00 per month as his share in the profit and the rest will go to B, the

partnership is invalid.

4. Profit & Loss Sharing: All partners will share in profit as well as loss. By placing

the burden of loss solely on one or a few partners makes the partnership invalid.

5. Distribution of loss: All scholars are unanimous on the principle of loss sharing in

Shariah based on the saying of Sayyidina Ali bin Abi Talib (RA) that: "Loss is

distributed exactly according to the ratio of investment and the profit is divided

according to the agreement of the partners." Therefore the loss is always subject to the

ratio of investment, e.g. if A has invested 40% of the capital and B 60%, they must

suffer the loss in the same ratio, not more, not less. Any condition contrary to this

principle shall render the contract invalid.

6. Management of Musharakah: The normal principle of Musharakah is that every

partner has a right to take part in its management and to work for it. However, the

partners may agree upon a condition that the management shall be carried out by one

of them, and no other partner shall work for the Musharakah. But in this case the

sleeping partner shall be entitled to the profit only to the extent of his investment, and

the ratio of profit allocated to him should not exceed the ratio of his investment.

7. Rights of partners in Musharakah: After entering into a Musharakah contract,

partners have the following rights:

a) The right to sell the mutually owned property since all partners are representing

each other in Shirkah and all have the right to buy & sell for business purposes.

b) The right to buy raw material or other stock on cash or credit using funds belonging

to Shirkah for the business.

c) The right to hire people to carry out business if needed.

d) The right to deposit money & goods of the business belonging to Shirkah as

depositor trust where and when necessary.

e) The right to use Shirkah funds or goods in Mudarabah (entrepreneur-based

partnership)

f) The right of giving Shirkah funds as loan. If one partner for purpose of investing in

the business has taken a loan (Qard), then paying it becomes liable on both.

THE STATUS OF PARTNERS IN A PARTNERSHIP

In general, people tend to form partnerships purely for material and selfish motives. Moral and ethical values and considerations do not play any significant part. Thus each partner gives priority to his personal gains and benefits. But the Shari’ah, in additions to considerations of material returns, has given each partner the legal and moral status of a Mutawallie or trustee of the assets of the partnership, and also that of a Wakeel or agent of the partnership.

As a trustee, each partner has to look after the assets of the partnership in the same way as any trustee has to look after anything entrusted to him. If by mistake or owing to no due negligence on his part, some damage or harm occurs to the partnership, then he will not be liable and penalized. If a partner deliberately or through his own negligence causes any loss to the partnership, then he will be personally responsible for this loss.

As an agent, no partner should use the assets of the partnership for his own personal benefit, but should be mindful of the rights and obligations of all concerned. Any partner should not be given any unnecessary opportunity to feel that a certain partner is gaining extra benefit from the partnership over others.

In the light of the guidance of Nabi Sallallaahu alaihi wa sallam, whenever the Sahaabah radhiallaahu anhum had any joint dealings with not only Muslims, but even with non-Muslims, they showed an example of fairness and honesty that history remembers.

For instance, there was an agreement with the Jews of Khaibar they would work and cultivate the fields of the Muslims over the basis of Shirkah, each party getting half share in the crop. Hadrat Abdullad bin Rawaahah radhiallaahu anho, as a representative of Nabi Sallallaahu alaihi wa sallam came to collect the share of the grain of the Muslims. He asked the workers whether they wanted to divide the grains themselves and give him the Muslim’ s share or that he should do it. They replied that he should do the distribution. Hadrat Abdullad bin Rawaahah radhiallaahu anho then divided the crops into two parts  and said to them to take which ever they wish. When they saw his fairness the Jews said : “ It is because of his fairness and justice that the heavens and the earth are standing” (i.e. . otherwise Qiyaamah would have come )

In the terminology  of Islamic fiqh, Shirkah is of two kinds:

1. Shirkah ul Milk

2. This means a partnership effected by a joint ownership of two or more persons in a particular asset.

Shirkat ul Milk may come into existence in two different ways:

This partnership comes into existence at the option of the parties. The parties become partners intentionally in something.

For example, if two or more persons purchase a property or equipment, it will be owned jointly by both of them. Here this relationship has come into existence at their own option, as they themselves elected to purchase the asset jointly.

2.   Shirkat bil Jabr

The parties become partners unintentionally in something i.e. without their will.

For example, after the death of a person, all his heirs inherit his estate, which comes into their joint ownership as an automatic consequence of his death.

IMPORTANT RULES AND REGULATIONS OF SHIRKAT UL MILK

The partners may not make use of or distribute the money or joint property without the permission of all parties.

For example – Someone leaves ten thousand rands and four houses in his estate, then none of the heirs, regardless of whether they have a majority or minority share, invest or make use of the money, or reside or sell or rent out any of the houses without the prior agreement of each of the other heirs.

The heirs are also not permitted to distribute the estate between them without all the partners being present, or have given consent to the proposed distribution.

Concluding remarks.

There is immense scope for expansion in the forms of different business organizations based on partnership in the modern world. These forms of business organizations are particularly suited to the Muslim communities where capital is scarce and greater effort is needed on the part of the Muslims themselves. Partnerships will enable the Muslim communities not only to mobilize their internal resources but also stand on their own two feet in matters of finance and save them from going to conventional financial institutions, where the paying of interest is a curse. In the formation of partnerships, according to the true spirit of the Shari’ah, Muslims will increase their financial position to maintain themselves, their families and other s and pay their charitable dues during the journey of this life towards the eternal life of the hereafter.

